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THE UNITED STATES OF AMERICA,
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United States Attorney,

Federal Bldg., Honolulu, T. H.

Miss Jean Vaughan,

Assistant United States Attorney,

Federal Bldg., Honolulu, T. H.
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JOHN li ESTATE, LTD., an Hawaiian
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Prosser, Anderson, Marx & Wrenn,
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2 United States of America vs.

In the United States District Court for the Terri-

tory of Hawaii.

Civil No. 291

THE UNITED STATES OF AMERICA,
Petitioner,

vs.

JOHN li ESTATE, LTD., an Hawaiian Corpora-

tion, et al.,

Respondents.

CLERK'S STATEMENT

Time of Commencing Suit:

June 17, 1932 Petition Filed.

Names of Original Parties:

The United States of America, Petitioner,

John li Estate, Ltd., an Hawaiian corporation

;

Oahu Railway & Land Company, Ltd., an

Hawaiian corporation ; Oahu Sugar Company, Ltd.,

an Hawaiian corporation ; Ewa Plantation Company,

Ltd., an Hawaiian corporation ; Apokaa Sugar

Com^Dany, Ltd., an Hawaiian corporation

;

Waihole Water Company, Ltd., an Hawaiian

Corporation ; Bishop Trust Company, Ltd., an

Hawaiian corporation; Hawaiian Trust Company,

Ltd., an Hawaiian corporation ; Hawaiian Pineapple

Company, Ltd., an Hawaiian corporation, Kunia

Development Company, Ltd., an Hawaiian

corporation ; Bank of Hawaii, Ltd., an Hawaiian

corporation ; Magoon Estate, Ltd., an Hawaiian
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corporation; California Packing Corporation, a

corporation ; Libby, McNeill & Libby, a corporation

;

The Territory of Hawaii ; The Department of

Public Instruction of the Territory of Hawaii

;

City and County of Honolulu ; Robert W. Shingle,

Albert N. Campbell, and John K. Clarke, as

Trustees under the Will and of the Estate of James

Campbell, deceased ; E. Faxon Bishop, Albert F.

Judd, Richard H. Trent, George M. Collins and

John K. Clarke, as Trustees under the Will and

of the Estate of Bernice Pauahi Bishop, deceased

;

Charles A. Brown ; George li Brown ; Francis H. I.

Brown ; Alai Loo ; Kam Yung Loo ; S. Higa

;

Lum Man Bin; Makaone (k) ; Kaluai (k)

;

Kaapuiki; Kealakaa (w) ; Kaliipaahana (w)

;

William Kaao ; P. Pao ; Kaokai Pao ; P. Keola

;

Hoomana (k) ; Kuhia; Kamahalaau; Puna (w)

;

Kuanalewa (2) ; Daniel P. Hoolapa; S. Kaainoa;

Davey Kanakahou; Kawao (w) ; S. Kane; Lua;

Moke ; Keawe ; John Kahelahela ; Keahuena (w)
;

Kiko Kalauao; Hina (w) ; Ana Paakaula

;

T. K. Halualani; James Manoonoa; J. K. Maria;

Kahikina (w) ; loane Mele; Isaac S. Kaiu;

Samuel L. Wong ; James Panai Oneha, Jr.

;

Sing Lee How Company, a co-partnership
; [2]

Mrs. Loo Goon ; Elizabeth Miner, Nancy Fluentes

;

Keliikuewa (w) ; Kalua (k) ; Koliau

;

J. A. Kaanaana ; Piipiilani (w) ; James P. Oneha,

Trustee ; James Panai Like Oneha ; Lahapa

;

Kahakumahalani (k) ; J. Kaaiahua; James M.
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Kaaiahiia; David Kaaiahna; Kaimlia Kaaiahua;

Makue (k) ; Naiwi Onelia; Kamanaha;

Nii Kaneichi ; Mrs. Jiu Hara ; Libby N. Aoki

;

Annie Tung Apo ; Samuel P. Onelia ; Harry Onelia

;

Luka Kaaiahua ; C. K. Maieha ; Aukai ; Keka (w)
;

Kalaniku (d) ; Tui Fo Apa; Kaiwi Oneha;

Kaialomia; lone; Josephine Kaiu;

J. P. Kanahele ; Aiona ; Lok Hone Wy

;

Rose Kamale ; J. R. Holt, Jr., lone Samnela

;

Lua N. S. Kanae ; Mose Kanae ; Paulo

Naonahiilua ; M. S. Kamakee ; Geo. Mapu
Kaaumoa ; Frank Ah Kai ; H. Kaainoa ; Meleana

Lahilahi (w) ; Kaapuiki ; Lee Ngack ; Ming Hin,

alias Aming ; Victoria Coles ; W. H. Coles

;

M. O. Blackstad ; Keaka ; Keluai ; Hong Chack

;

D. W. K. White ; Lee Wah Sue ; Hop Wo Wai
Company ; Soloma Ivauhane ; Laamaikaikahiki (k)

;

E. P. Kalama ; Kanani ; Mahi ; Pini ; Kaio (k)
;

Sarai Kaonohi ; Sarai Ahiena ; Anna K. Kamakea

;

Leilehua Kamakea ; Hop Wo Wai ; Becky A. Hunt

;

Trustee; Kamakakai (w) ; Kauhaahaa; lone Pila;

Isaac Kaiu ; lanakeau Pahua ; Roseabella

Kanaepuu ; John K. Jones, Trustee for J. D.

Nahinu ; Oscar Hoick, Jr. ; Hannah Fisher Pedro

;

Tamanaha ; Willie Helenihi ; Manuel K. K.

Rodriques ; W. K. Rodriques ; Violet K. K.

Rodriques ; Kolokoa K. Rodriques ; Leleihua K.

Rodriques ; Kelupaina K. Rodriques ; Anna K.

Pulaa; Kupea; Kailianu; Kwong Ung; Koon Yan;

Kealohanui ; Tam Kwong ; J. M. Joseph

;

Kaiailomia (k) ; C. Kaonohi or his heirs;
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laone Nahua or his heirs ; Kaneopio or his heirs

;

Alio or his heirs ; John Kahelahela or his heirs

;

John Holokana or his heirs ; Namokueha or his

heirs ; S. Kamai or his heirs ; Sarah K. White or

her heirs; Naeole Makue or her heirs; S. G. Wilder

or his heirs ; H, K. Hyde or his heirs ; Paele (k)

or his heirs ; loshua Kanehele or his heirs

;

Kale Kekahili or his heirs ; Kamaka or his heirs

;

Elizabeth K. Akai or her heirs ; John S. Keola or

his heirs ; Samuel Kanae or his heirs ; L. Ahlo or

his heirs; Kainaha (w) or her heirs; Sarah'

Harbottle or her heirs ; Kekila or her heirs

;

Keaoa (k) or his heirs ; David Kanakahou or his

heirs ; Davida Keliiokamaku or his heirs

;

Elia Keliiokamaku or her heirs ; Eliza Meek

or her heirs ; John Meek, Jr., or his heirs

;

Heirs of Kawahinelawaia ; Heirs of S. Niau

Kahahana ; Heirs of Mary Kaiona ; Heirs of

Ulakaipo; Heirs of Kahakaulia (w) ; Heirs of

Puakea (k) ; Heirs of Kailihao (k) ; Heirs of

Kapawa ; Heirs of Puou ; Heirs of Kupehe

;

Heirs of Keawekolohe ; Heirs of Hinaumai

;

Heirs of Kaehukumoku ; Heirs of Keone

;

Heirs of Hana ; Heirs of Neiku ; Heirs of Keau

;

Heirs of Haupa Manini ; Heirs of Keaka (w)

;

Heirs of Kalauli; Heirs of Kaia; Heirs of Nahola;

Heirs of Pi (k) ; Heirs of Hookano (w) ; Heirs of

Kaiki ; Heirs of Naholowaa ; Heirs of Kauloaiwi

;

Heirs of Kaahualu ; Heirs of Humehume

;

Heirs of Kauniohewa ; Heirs of Keola ; Heirs of

J. W. Keola ; Heirs of S. Keola ; Heirs of

Kahakai (w) ; Heirs of Kahuilani ; Heirs of
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Kaneimoku ; Heirs of Moku ; Heirs of Hookano

Manuela ; Heirs of Nahua ; Heirs of Puhipalia

;

Heirs of Kamaka
; [3] Heirs of Ai ; Heirs of

Luaka; Heirs of Puakea (k) ; Heirs of Hooiho (k)

;

Heirs of Kaneiakama; Heirs of Manii (w)

;

Heirs of Kamika ; Heirs of Kuauli ; Heirs of

Mahoe ; Heirs of Niiuanu ; Heirs of Kawehe (w)
;

Heirs of Nalii ; Heirs of Hopu (k) ; Heirs of

Hoe (k) ; Heirs of Kaliiniimele ; Heirs of Kaihewa;

Heirs of Allan Herbert ; Heirs of Ope ; Heirs of

Kaliiahineniii ; Heirs of Kahokuwelowelo

;

Heirs of Kauanui ; Heirs of Makaaloha ; Heirs of

Kanepim (k) ; Heirs of Kekualawaia (w)

;

Heirs of Leialoha (k) ; Heirs of Tom Horton

;

Heirs of Kealohaniii ; Heirs of Kiiaole ; Heirs of

Napilie ; Heirs of Kukona ; Heirs of Naeole (w)
;

Heirs of Leoiki ; Heirs of Kekiiiliilii ; Heirs of

Makaole ; Heirs of Kaokai Pao (w) ; Heirs of

Hinau (k) ; Heirs of Kamakaaiau (w) ; Heirs of

Namahaiia ; Heirs of Kalakini (w) ; Heirs of

loane II ; Heirs of Napupu ; Heirs of Y. Ah In

;

Heirs of Kaulila ; Heirs of Kikina Akala

;

Heirs of Naniu (w) ; Heirs of Hanamaulu (w)
;

Heirs of Panmano ; Heirs of R. Kahinu

;

Heirs of Kahinu Mele ; Heirs of Kawika

;

Heirs of Ukeke ; Heirs of Kalou ; Heirs of

Kailianu ; Heirs of Kualii ; Heirs of I (k)
;

Heirs of Knpokii; Heirs of Kalaiku; Heirs of

Kalaniku ; Heirs of Kini ; Heirs of Sam Keawe

;

Heirs of Maehale ; Heirs of Kauhi ; Heirs of

Kamakahi ; Heirs of Kaneakauhi ; Heirs of Manini

;



John li Estate, Ltd., et al. 7

Heirs of Poupou; Heirs of Uao (k) ; Heirs of

Kane (w) ; Heirs of Poikeo; Heirs of Kaumiumi;

Heirs of Niaii ; Heirs of T. Aki ; Heirs of Like K.

Kamale ; Heirs of Maria Ah Kai ; Heirs of Kalili

;

Heirs of Peke (k) ; Heirs of Palekaluhi (w)
;

Heirs of Halelaau ; Heirs of Naliuina ; Heirs of

Hoomaemae ; Heirs of Kapiile ; Heirs of Kaipo

;

Heirs of Hepa ; Heirs of Kaiwi (w) ; Heirs of

Keawalau (w) ; Heirs of Kahuike (k) ; Heirs of

Kahili (w) ; Heirs of Poolelee (w) ; Heirs of

' Kaahiipahau ; Heirs of Kauhiohewa (k) ; Heirs of

Kaloaaola (w) ; Heirs of Mokimui; Heirs of Honu;

Heirs of Makole ; Heirs of Pauhia ; Heirs of

Kapahoaniii ; Heirs of Manuel Manini ; Heirs of

R. H. Bowlin; Heirs of Makaole (w) ; Heirs of

Kapahu ; Heirs of David Pahu ; Heirs of D. K.

Kaonohi Kamakea ; Heirs of Frank K. Manini

;

Heirs of Robert Hunt ; Heirs of Alfred Tusitusi

Hung ; Heirs of Naone ; Heirs of

Keakini ; Heirs of Uma ; Heirs of Manua ; Heirs of

Pahakiki; Heirs of Hikinaakala ; Heirs of Kahea;

Heirs of Luheluhe ; Heirs of Hinaiuka (k)
;

Heirs of Paele (w) ; Heirs of Luaha ; Heirs of

Manoha ; Mary A. Mendonca ; Heirs of

Kuhiwahiwa ; Heirs of G. Galbraith ; Heirs of

H. Dimond ; Heirs of J. A. Hopper ; and John

Doe 1 to John Doe 40, inclusive, and Mary Roe 1

to Mary Roe 40, inclusive,

Respondents. [4]



8 United States of America vs.

Dates of Filing Pleadings:

June 17, 1932—Petition filed.

October 7, 1932—Answer of James Panai

Oneha, Jr. ; Elizabeth Miner ; Nancy

Fuentes; James P. Oneha. Trustee; James

Panai Like Oneha ; Samuel P. Oneha
;

Harry Oneha; Kaiwa Oneha.

November 21, 1932—Answer of Emaliana J.

Kamalanui.

December 10, 1932—Answer of Abigail Aulani

Pratt.

November 1, 1933—Answer of John li Estate,

Limited, an Hawaiian corporation.

April 26, 1934—Amended Answer of John li

Estate, Limited, an Hawaiian corporation.

April 21, 1934—Amendment to Petition.

June 27, 1934—Exception to Decision.

June 28, 1934—Motion for New Trial.

July 5, 1934—Exception to Judgment.

Times When Proceedings Were Had

:

July 2, 1934—Proceedings at Hearing on Mo-

tion for New Trial.

August 28, 1935—Proceedings at Settlement

and Allowance of Bill of Exceptions.

Decision filed June 23, 1934.

Judgment filed July 3, 1934.

Proceedings in the above-entitled matter were

had before the Honorable WILLIAM B. LYMEB,
District Judge. [5]
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Dates of Filing Appeal Documents

:

September 29, 1934—Assignment of Errors, Ap-

peal and Petition for Allowance of Appeal,

Order Allowing Appeal, Citation Issued.

July 15, 1935—Praecipe for Transcript on

Appeal.

August 28, 1935—Bill of Exceptions, Amended
Praecipe for Transcript on Appeal.

CERTIFICATE OF CLERK AS TO THE
ABOVE STATEMENT.

I, WM. F. THOMPSON, JR., Clerk of the

United States District Court for the Territory of

Hawaii, do hereby certify the foregoing to be a

full, true and correct statement showing the time

of commencement of the above-entitled cause; the

names of the original parties, the several dates

when the respective pleadings were filed; the time

when proceedings were had and the name of the

Judge presiding ; the date of the filing and entering

of the judgment and date when appeal documents

were filed and issued in the above-entitled cause.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said District

Court this 18th day of October, A. D. 1935.

[Seal] WM. F. THOMPSON, JR.,

Clerk, U. S. District Court.

Territory of Hawaii. [6]
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In the United States District Court for the

Territory of Hawaii.

The United States of America, Petitioner,

vs.

Jolni li Estate, Ltd., an Hawaiian corporation

;

Oahu Railway & Land Company, Ltd., an

Hawaiian corporation ; Oahn Sugar Company, Ltd.,

an Hawaiian corporation ; Ewa Plantation Company,

Ltd., an Hawaiian corporation; Apokaa Sugar

Company, Ltd., an Hawaiian corporation ; Waiohole

Water Company, Ltd., an Hawaiian Corporation;

Bishop Trust Company, Ltd., an Hawaiian

corporation ; Hawaiian Trust Company, Ltd.,

an Hawaiian corporation ; Hawaiian Pineapple

Company, Ltd., an Hawaiian corporation, Kunia

Development Company, Ltd.. an Hawaiian

corporation; Bank of Hawaii, Ltd., an Hawaiian

corporation; Magoon Estate, Ltd., an Hawaiian

corporation; California Packing Corporation, a

corporation ; Libby, McNeill & Libby, a corporation

;

The Territory of Hawaii ; The Department of

Public Instruction of the Territory of Hawaii

;

City and County of Honolulu ; Robert W. Shingle,

Albert N. Campbell, and John K. Clarke, as

Trustees under the Will and of the Estate of James

Camj^bell, deceased ; E. Faxon Bishop, Albert F.

Judd, Richard H. Trent, George M. Collins and

John K. Clarke, as Trustees under the Will and

of the Estate of Bernice Pauahi Bishop, deceased

;
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Charles A. Brown ; George li Brown ; Francis H. I.

Brown ; Alai Loo ; Kam Yung Loo ; S. Higa

;

Lum Man Bin; Makaone (k) ; Kaluai (k)

;

Kaapuiki ; Kealakaa (w) ; Kaliipaahana (w)

;

William Kaao ; P. Pao ; Kaokai Pao ; P. Keola

;

Hoomana (k) ; Kuhia; Kamahalaau ; Puna (w)

;

Kuanalewa (2) ; Daniel P. Hoolapa ; S. Kaainoa

;

Davey Kanakaliou ; Kawao (w) ; S. Kane ; Lua

;

Moke ; Keawe ; John Kahelahela ; Keahuena (w)

;

Kiko Kalauao; Hina (w) ; Ana Paakaula;

T. K. Halualani ; James Manoonoa ; J. K. Maria

;

Kahikina (w) ; loane Mele; Isaac S. Kaiu;

Samuel L. Wong ; James Panai Oneha, Jr.

;

Sing Lee How Company, a co-partnership

;

Mrs. Loo Goon; Elizabeth Miner, Nancy Fluentes;

Keliikuewa (w) ; Kalua (k) ; Koliau;

J. A. Kaanaana ; Piipiilani (w) ; James P. Oneha,

Trustee ; James Panai Like Oneha ; Lahapa

;

Kahakumahalani (k) ; J. Kaaiahua ; James M.

Kaaiahua ; David Kaaiahua ; Kanuha Kaaiahua

;

Makue (k) ; Naiwi Oneha; Kamanaha;

Nii Kaneichi ; Mrs. Jiu Hara ; Libby N. Aoki

;

Annie Tung Apo ; Samuel P. Oneha ; Harry Oneha

;

Luka Kaaiahua ; C. K. Maieha ; Aukai ; Keka (w)
;

Kalaniku (k) ; Tui Fo Apa ; Kaiwi Oneha

;

Kaialomia; lone; Josephine Kaiu;

J, P. Kanahele ; Aiona ; Lok Hone Wy

;

Rose Kamale ; J. R. Holt, Jr., lone Samuela

;

Lua N. S. Kanae ; Mose Kanae ; Paulo

Nuonohiilua ; M. S. Kamakee ; Geo. Mapu
Kaaumoa ; Frank Ah Kai ; H. Kaainoa ; Meleana



12 United States of America vs.

Lahilalii (w) ; Kaapuiki ; Lee Ngack ; Ming Hin,

alias Aming ; Victoria Coles ; W. H. Coles

;

M. O. Blackstad ; Keaka ; Keluai ; Hong Chack
; [8]

D. W. K. White ; Lee Wall Sue ; Hop Wo Wai
Company ; Soloma Kauhane ; Laamaikaikaliiki (k)

;

E. P. Kalama; Kanani; Mabi; Pini; Kaio (k)
;

Sarai Kaonohi ; Sarai Ahiena ; Anna K. Kamakea

;

Leilehua Kamakea ; Hop Wo Wai ; Becky A. Hunt

;

Trustee; Kamakakai (w) ; Kauhaahaa; lone Pila;

Isaac Kaiu ; lanakeau Paliua ; Roseabella

Kanaepuu ; John K. Jones, Trustee for J. D.

Nahinu ; Oscar Hoick, Jr. ; Hannah Fisher Pedro

;

Tamanaha ; Willie Helenihi ; Manuel K. K.

Rodriques ; W. K. Rodriques ; Violet K. K.

Rodriques ; Kolokoa K. Rodriques ; Leleihua K.

Rodriques; Kelui^aina K. Rodriques; Anna K.

Pulaa ; Kupea ; Kailianu ; Kwong Ung ; Koon Yan

;

Kealohanui; Tarn Kwong; J. M. Joseph;

Kaiailomia (k) ; C. Kaonohi or his heirs;

laone Nahua or his heirs ; Kaneopio or his heirs

;

Ano or his heirs ; John Kahelahela or his heirs

;

John Holokaua or his heirs ; Namokueha or his

heirs ; S. Kamai or his heirs ; Sarah K. White or

her heirs ; Naeole Makue or her heirs ; S. G. Wilder

or liis heirs; H. K. Hyde or his heirs; Paele (k)

or his heirs ; loshua Kanehele or his heirs

;

Kale Kekahili or his heirs; Kamaka or his heirs;

Elizabeth K. Akai or her heirs; John S. Keola or

his heirs ; Samuel Kanae or his heirs ; L. Ahlo or

his heirs; Kamaha (w) or her heirs; Sarah

Harbottle or her heirs ; Kekila or her heirs

;
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Keaoa (k) or his heirs ; David Kanakahou or his

heirs ; Davida Keliiokamakii or his

heirs ; Elia Keliiokamakii or her heirs ; Eliza Meek

or her heirs ; John Meek, Jr., or his heirs

;

Heirs of Kawahinelawaia ; Heirs of S. Niau

Kahahana ; Heirs of Mary Kaiona ; Heirs of

Ulakaipo ; Heirs of Kahakaulia (w) ; Heirs of

Puakea (k) ; Heirs of Kailihao (k) ; Heirs of

Kapawa ; Heirs of Puou ; Heirs of Kiipehe

;

Heirs of Keawekolohe ; Heirs of Hinamnai

;

Heirs of Kaehukiimoku ; Heirs of Keone

;

Heirs of Hana ; Heirs of Neikii ; Heirs of Keau

;

Heirs of Haupa Manini ; Heirs of Keaka (w)

;

Heirs of Kalaiili; Heirs of Kaia; Heirs of Nahola;

Heirs of Pi (k) ; Heirs of Hookano (w) ; Heirs of

Kaiki ; Heirs of Naholowaa ; Heirs of Kauloaiwi

;

Heirs of Kaahualu ; Heirs of Humehume

;

Heirs of Kauniohewa ; Heirs of Keola ; Heirs of

J. W. Keola ; Heirs of S. Keola ; Heirs of

Kahakai (w) ; Heirs of Kahuilani ; Heirs of

Kaneimoku ; Heirs of Moku ; Heirs of Hookano

Manuela ; Heirs of Nahua ; Heirs of Puhipaha

;

Heirs of Kamaka ; Heirs of Ai ; Heirs of

Luaka; Heirs of Puakea (k) ; Heirs of Hooiho (k)
;

Heirs of Kaneiakama; Heirs of Manu (w)

;

Heirs of Kamika ; Heirs of Kuaiili ; Heirs of

Mahoe ; Heirs of Niuianii ; Heirs of Kawehe (w)
;

Heirs of Nalii; Heirs of Hopu (k) ; Heirs of

Hoe (k) ; Heirs of Kahinumele; Heirs of Kaihewa;

Heirs of Allan Herbert ; Heirs of Ope ; Heirs of

Kaluahinenui ; Heirs of Kahokuwelowelo

;

Heirs of Kauanui ; Heirs of Makaaloha ; Heirs of
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Kanepuu (k) ; Heirs of Kekualawaia (w)

;

Heirs of Leialolia (k) ; Heirs of Tom Horton

;

Heirs of Kealohanui ; Heirs of Kuaole ; Heirs of

Napilie ; Heirs of Kukona ; Heirs of Naeole (w)
;

Heirs of Leoiki ; Heirs of Kekuiliilii ; Heirs of

Makaole ; Heirs of Kaokai Pao (w) ; Heirs of

Hinau (k) ; Heirs of Kamakaaiau (w) ; Heirs of

Namahana ; Heirs of Kalakini (w) ; Heirs of

loane II ; Heirs of Napupu ; Heirs of Y. Ah In

;

Heirs of Kaulila ; Heirs of Kikina Akala

;

Heirs of Naniu (w) ; Heirs of Hanamaulu (w)
;

Heirs of Paumano ; Heirs of R. Kahinu

;

Heirs of Kahinu Mele ; Heirs of Kawika

;

Heirs of Ukeke ; Heirs of Kalou ; Heirs of

Kailianu; Heirs of Kualii; Heirs of I (k)
; [9]

Heirs of Kupokii ; Heirs of Kahxiku ; Heirs of

Kalaniku ; Heirs of Kini ; Heirs of Sam Keawe

;

Heirs of Maehale ; Heirs of Kauhi ; Heirs of

Kamakahi ; Heirs of Kaneakauhi ; Heirs of Manini

;

Heirs of Poupou ; Heirs of Uao (k) ; Heirs of

Kane (w) ; Heirs of Poikeo; Heirs of Kaumimni;

Heirs of Niau ; Heirs of T. Aki ; Heirs of Like K.

Kamale ; Heirs of Maria Ah Kai ; Heirs of Kalili

;

Heirs of Peke (k) ; Heirs of Palekahihi (w)
;

Heirs of Haloa (w) ; Heirs of Kailio (k)

;

Heirs of Kealohanui (w)
;

Heirs of Halekiau ; Heirs of Nahuina ; Heirs of

Hoomaemae ; Heirs of Kapule ; Heirs of Kaipo

;

Heirs of Hepa; Heirs of Kaiwi (w) ; Heirs of

Keawalau (w) ; Heirs of Kahuike (k) ;
Heirs of

Kahili (w) ; Heirs of Poolelee (w) ;
Heirs of

Kaahupahau ; Heirs of Kauhiohewa (k) ; Heirs of
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Kaloaaola (w) ; Heirs of Mokuiiui ; Heirs of Honu

;

Heirs of Makole ; Heirs of Pauliia ; Heirs of

Kapahoanui ; Heirs of Manuel Manini ; Heirs of

R. H. Bowlin; Heirs of Makaole (w) ; Heirs of

Kapahu ; Heirs of David Pahu ; Heirs of D. K.

Kaonohi Kamakea ; Heirs of Frank K. Manini

;

Heirs of Robert Hunt ; Heirs of Alfred Tusitusi

Hung ; Heirs of Naone ; Heirs of

Keakini ; Heirs of Uma ; Heirs of Manua ; Heirs of

Paliakiki; Heirs of Hikinaakala; Heirs of Kahea;

Heirs of Luheluhe; Heirs of Hinaiuka (k)

Heirs of Paele (w) ; Heirs of Lualia ; Heirs of

Manoha ; Mary A. Mendonca ; Heirs of

Kuhiwahiwa ; Heirs of G. Galbraitli ; Heirs of

H. Dimond ; Heirs of J. A. Hopper ; and John

Doe 1 to John Doe 40, inclusive, and Mary Roe 1

to Mary Roe 40, inclusive,

Respondents.

PETITION.

To the Honorable, the District Court of the United

States of America for the District and Terri-

tory of Hawaii;

Comes THE UNITED STATES OF AMERICA,
Petitioner herein, by Sanford B. D. Wood, United

States Attorney for the District of Hawaii, and

shows as follows:

I.

That according to law and during all the times

hereinafter mentioned the petitioner was and now
is invested with the power, right and capacity to

purchase, acquire, condemn, hold and use all such
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real estate or interest therein including the private

rights of fishery in and about Pearl Harbor, Terri-

tory of Hawaii, as may be for any purpose neces-

sary and advantageous in the due exercise of its

powers and performance of its duties. [10]

II.

That as appears by the provisions of the Act of

Congress, approved April 14, 1930, (46 Stat. 165),

the Congress of the United States had determined

that a necessity exists for the acquisition by the

United States of America, petitioner herein, of the

private rights of fishery in and about Pearl Har-

bor, Territory of Hawaii, for public purposes and

for the public defense; that heretofore and in pur-

suance of the authority vested in him by the said

Act of Congress, the Secretary of the Navy of the

United States did examine and appraise the value

of all privately owned rights of fishery in Pearl

Harbor, Island of Oahu, Territory of Hawaii, lying

between the extreme highwater mark and the sea

and in and about the entrance channel to said

harbor, within an area extending along the ocean

shore to the westerly about four thousand five

hundred feet from Keahi Point to a line in contin-

uation of the westerly boundary of Puuloa Naval

Reservation and extending along the ocean shore

to the eastward about five thousand feet from the

harbor entrance to a line in continuation of the

easterly boundary of Queen Emma Site, Army Res-

ervation, and including the private rights of fishery
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known as HanaiDoiili Fishery, hereinafter described,

said private rights of fishery being appurtenant to

the land known as '^Hanapouli", situate in the Dis-

trict of Ewa, Island of Oahu, Territory of Hawaii,

described in Royal Patent No. 7391, Land Commis-

sion Award No. 2937, Part 6, to Wm. Harbottle, and

the private rights of fishery known as Waipio Fish-

ery, hereinafter described, said private rights of

fishery being appurtenant to the land known as

"Ahupuaa of Waipio", situate [11] in the District

of Ewa, aforesaid, described in Royal Patent No.

5732, Land Commission Award No. 8241 to John li,

and the private rights of fishery known as Homai-

kaia Fishery, hereinafter described, said private

rights of fishery being appurtenant to the land

known as the "Hi of Homaikaia" situate in the

District of Ewa, aforesaid, described in Royal Pat-

ent No. 5732, Land Commission Award No. 8241 to

John li, and the private rights of fishery known as

Miki Fishery, hereinafter described, said private

rights of fishery being appurtenant to the land

known as "Miki", situate in the District of Ewa,

aforesaid, described in Royal Patent No. 4502,

Land Commission Award No. 10814 to Namahana,

for the purchase thereof ; that said Secretary of the

Navy was unable to make a satisfactory contract

for the voluntary purchase of the aforesaid private

rights of fishery, and he, the said Secretary of the

Navy, has determined that it is necessary and ad-

vantageous for the petitioner to acquire by judicial

process, through condemnation proceedings, said
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Haiiapoiili Fishery, Waipio Fishery, Homaikaia

Fishery and Miki Fishery, hereinafter described;

said Secretary of the Navy has authorized and

requested the Attorney General of the United States

of America to cause the institution of these pro-

ceedings in eminent domain.

III.

That a necessity exists for the acquisition by peti-

tioner of the private rights of fishery known as

Hanapouli Fishery, Waipio Fishery. Homaikaia

Fishery and Miki Fishery, in Pearl Harbor, Island

of Oahu, Territory of Hawaii, described as fol-

lows: [12]

HANAPOULI FISHERY.

BEGINNING at the most northerly corner

of E'O Pond, on Waipio Peninsula in said

District of Ewa, as said E'O Pond appears on

Map "No. 8 Oahu Fisheries, Pearl Loch Sec-

tion", as compiled by M. D. Monsarrat, at edge

of sea, and running thence

Northeasterly along the southerly boundary

of Hanapouli Fishery about 1850 feet to Wai-

awa Fishery; thence

N. 3° 5' E. 415 feet, more or less, along west-

erly boundary of Waiawa Fishery to point on

seashore on the boundary of Waiawa and Wai-

pio; thence

Following around the shore to the initial

13oint, containing an area of about 28 acres.
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All of the above described private rights of fish-

ery, known as Hanapouli Fishery, is set forth and

marked on the shaded portions of the Map at-

tached to this petition and made a part hereof and

marked Exhibit "A", said fishery being designated

on said Map as "Hanaponli Fishery li Estate" and

includes the whole of said fishery.

WAIPIO FISHERY.
BEGINNING at the most northerly corner

of E'O Pond, on Waipio Peninsula in said

District of Ewa, as said E'O Pond appears on

Map "No. 8 Oahu Fisheries, Pearl Loch Sec-

tion", as compiled by M. D. Monsarrat, at edge

of sea, and running thence

1. Northeasterly about 1850 feet along the

southerly boundary of Hanapouli Fishery to

Waiawa Fishery; thence

2. S. 81° 50' E. true, 408 feet along Waiawa

Fishery;

3. S. 52° 30' E. true 597 feet along Waiawa

Fishery

;

4. S. 21° 55' E. true, 976 feet along Waiawa

Fishery

;

5. S. 5° 40' E. true, 1310 feet along Waiawa

Fishery to the boundary of Kahua Fishery;

thence

6. Southeasterly 1700 feet, more or less,

along the westerly boundary of Kahua Fishery

(a shallow water fishery) to the north bound-

ary [13] of Kaholona Fishery ; thence
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7. Southeasterly 3800 feet, more or less,

along the westerly boundary of Kaholona Fish-

ery, following the line of greatest dej)th to the

intersection with westerly boundary of Wai-

nialu Fishery; thence

8. Southerly 4700 feet, more or less, along

the westerly boundary of Waimalu Fishery,

following the line of greatest depth to Moku-

meume Fishery; thence southeasterly 2000 feet,

more or less, along Mokumeume Fishery, follow-

ing the line of greatest depth to the intersection

with the westerly boundary of Halawa Fish-

ery; thence

9. Southerly along the westerly boundary of

Halawa Fishery, following the middle of the

main channel, to the point at the intersection

of the Halawa and Honouliuli Fisheries, said

point being about 1250 feet South of Pookala

Point, the southern extremity of Waipio Penin-

sula ; thence

10. Westerly and northwesterly along the

boundary of Honouliuli Fishery, along a line

equally distant from either shore; to a point

opposite the south corner of the Kula of Homai-

kaia; thence

11. N. 38° 50' E. true, about 700 feet to

point on shore;

12. Then following along the shore line to

the place of beginning

;

Containing an area of 1008 acres, more or

less.
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All of the above described private rights of fish-

ery, known as Waipio Fishery, is set forth and

marked on the shaded portions of the Map attached

to this petition and made a part hereof and marked

Exhibit "A", said fishery being designated on said

Map as "Waipio Fishery John li Estate" and in-

clndes the whole of said fishery. [14]

HOMAIKAIA FISHERY.
BEGINNING at point on shore at the sonth-

east corner of Miki Fishery, in West Loch,

Pearl Harbor, Island of Oahu, as said Miki

Fishery appears on Map "No. 8 Oahu Fisheries,

Pearl Loch Section," as compiled by M. D.

Monsarrat, and running:

1. S. 13° 15' E. true, 200 feet along Miki

Fishery and 800 feet along Honouliuli Fishery

to point on opposite shore

2. Thence following round the shore to point

of intersection of shore and seawall of the Ha-

naloa Fish Pond ; thence along said seawall to a

point on opposite shore, thence along shore to

initial point.

Containing an area of 70 acres, more or less.

All of the above described private rights of fish-

ery, known as Homaikaia Fishery, is set forth and

marked on the shaded portions of the Map attached

to this petition and made a part hereof and marked

Exhibit "A", said fishery being designated on said

Map as "Homaikaia Fishery John li Estate" and

includes the whole of said fishery.
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MIKI FISHERY.
BEGINNING at point on shore, the most

easterly corner of Auiole Fishery in West Loch,

Pearl Harbor, Island of Oahu, as said Auiole

Fishery appears on Map "No. 8 Oahu Fish-

eries, Pearl Loch Section", as compiled by M.

D. Monsarrat, and running:

1. S. 37° 45' W. true 1375 feet along Ule-

moku Fishery to Honouliuli Fishery; thence

2. Southeasterly and northeasterly, along

Honouliuli Fishery to Homaikaia Fishery;

thence

3. N. 13° 15' W. true, 200 feet, more or less,

along Homaikaia Fishery to point on shore

;

4. Thence following around the shore to

initial point.

Containing an area of about 87.5 acres. [15]

All of the above described private rights of

fishery known as Miki Fishery is set forth and

marked on the shaded portions of the Map attached

to this petition and made a part hereof and marked

Exhibit "A", said fishery being designated on said

Map as "Miki Fishery John li Est.", and in-

cludes the whole of said fishery.

IV.

That the reasonable value of the above described

private rights of fishery, to-wit : Hanapouli Fishery,

Waipio Fishery, Homaikaia Fishery and Miki Fish-

ery, and the estate therein here sought to be con-

demned and the damage consequent upon the taking

thereof is the sum of Fifteen Thousand Seven Hun-

dred Forty-six Dollars ($15,746.00).
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V.

That the following persons, respondents, are the

owners of and/or claim some interest in the afore-

said private rights of fishery, to-wit:

John li Estate, Ltd., an Hawaiian corporation

;

Oahu Railway & Land Company, Ltd., an

Hawaiian corporation ; Oalm Sugar Company, Ltd.,

an Hawaiian coriDoration ; Ewa Plantation Company,

Ltd., an Haw^aiian corporation; Apokaa Sugar

Company, Ltd., an Hawaiian corporation; Waiohole

Water Company, Ltd., an Hawaiian Corporation

;

Bishop Trust Company, Ltd., an Hawaiian

corporation ; Hawaiian Trust Company, Ltd.,

an Hawaiian corporation ; Hawaiian Pineapple

Company, Ltd., an Hawaiian corporation, Kunia

Development Company, Ltd., an Hawaiian

corporation ; Bank of Hawaii, Ltd., an Hawaiian

corporation ; Magoon Estate, Ltd., an Hawaiian

corporation; California Packing Corporation, a

corporation organized and existing under the laws

of the State of New York and doing business in

the Territory of Hawaii; Libby, McNeill & Libby,

a corporation organized and existing under the laws

of the State [16] of Maine and doing

business in the Territory of Hawaii

;

The Territory of Hawaii ; The Department of

Public Instruction of the Territory of Hawaii

;

City and County of Honolulu ; Robert W. Shingle,

Albert N. Campbell, and John K. Clarke, as

Trustees under the Will and of the Estate of James

Campbell, deceased; E. Faxon Bishop, Albert F.

Judd, Richard H. Trent, George M. Collins and
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Jolan K. Clarke, as Trustees under the Will and

of the Estate of Bernice Pauahi Bishop, deceased

;

Charles A. Brown ; George li Brown ; Francis H. I.

Brown ; Alai Loo ; Kam Yung Loo ; S. Higa

;

Lum Man Bin; Makaone (k) ; Kaluai (k)

;

Kaapuiki ; Kealakaa (w) ; Kaliipaahana (w)
;

William Kaao ; P. Pao ; Kaokai Pao ; P. Keola

;

Hoomana (k) ; Kuhia ; Kamahalaau ; Puna (w)

;

Kuanalewa (2) ; Daniel P. Hoolapa; S. Kaainoa;

Davey Kanakahou; Kawao (w) ; S. Kane; Lua;

Moke ; Keawe ; John Kahelahela ; Keahuena (w)
;

Kiko Kalauao; Hina (w) ; Ana Paakaula;

T. K. Halualani ; James Manoonoa ; J. Iv. Maria

;

Kahikina (w) ; loane Mele; Isaac S. Kaiu;

Samuel L. Wong ; James Panai Oneha, Jr.

;

Sing Lee How Company, a co-partnership

;

Mrs. Loo Goon ; Elizabeth Miner, Nancy Fluentes

;

Keliikuewa (w) ; Kalua (k) ; Koliau

;

J. A. Kaanaana ; Piipiilani (w) ; James P. Oneha,

Trustee ; James Panai Like Oneha ; Lahapa

;

Kahakumahalani (k) ; J. Kaaiahua; James M.

Kaaiahua ; David Kaaiahua ; Kanuha Kaaiahua

;

Makue (k) ; Naiwi Oneha; Kamanaha;

Nii Kaneichi ; Mrs. Jiu Hara ; Libby N. Aoki

;

Annie Tung Apo ; Samuel P. Oneha ; Harry Oneha

;

Luka Kaaiahua ; C. K. Maieha ; Aukai ; Keka (w)

;

Kalaniku (s) ; Tui Eo Apa ; Kaiwa Oneha

;

Kaialomia; lone; Josephine Kaiu;

J. P. Kanahele ; Aiona ; Lok Hone Wy

;

Rose Kamale; J. R. Holt, Jr., lone Samuela;

Lua N. S. Kanae ; Mose Kanae ; Paulo

Naonohiihia ; M. S. Kamakee ; Geo. Mapu
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Kaaumoa ; Frank Ah Kai ; H. Kaainoa ; Meleana

Lahilahi (w)
; [17] Lee Ngack; Ming Hin,

alias Aming ; Victoria Coles ; W. H. Coles

;

M. O. Blackstad ; Keaka ; Keluai ; Hong Chack

;

D. W. K. White ; Lee Wah Sue ; Hop Wo Wai
Company; Soloma Kauhane; Laamaikaikahiki (k)

;

E. P. Kalama; Kanani; Mahi; Pini; Kaio (k)
;

Sarai Kaonohi ; Sarai Ahiena ; Anna K. Kamakea

;

Leilehua Kamakea ; Hop Wo Wai ; Becky A. Hunt

;

Trustee; Kamakakai (w) ; Kauhaahaa; lone Pila;

Isaac Kaiu; lanakeau Pahu; Roseabella

Kanaepuu ; John K. Jones, Trustee for J. D.

Nahinu ; Oscar Hoick, Jr. ; Hannah Fisher Pedro

;

Tamanaha ; Willie Helenihi ; Manuel K. K.

Rodriques ; W. K. Rodriques ; Violet K. K.

Rodriques ; Kolokoa K. Rodriques ; Leleihua K.

Rodriques ; Kelupaina K. Rodriques ; Anna K.

Pulaa ; Kupea ; Kailianu ; Kwong Ung ; Koon Yan

;

Kealohanui; Tam Kwong; J. M. Joseph;

Kaiailomia (k) ; C. Kaonohi or his heirs

;

laone Nahua or his heirs ; Kaneopio or his heirs

;

Ano or his heirs ; John Kahelahela or his heirs

;

John Holokaua or his heirs; Namokeuha or his

heirs ; S. Kamai or his heirs ; Sarah K. White or

her heirs ; Naeole Makue or her heirs ; S. G. Wilder

or his heirs ; H. K. Hyde or his heirs ; Paele (k)

or his heirs ; loshua Kanehele or his heirs

;

Kale Kekahili or his heirs ; Kamaka or his heirs

;

Elizabeth K. Akai or her heirs ; John S. Keola or

his heirs ; Samuel Kanae or his heirs ; L. Ahlo or

his heirs ; Kamaha (w) or her heirs ; Sarah
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Harbottle or her heirs ; Kekila or her heirs

;

Keaoa (k) or his heirs ; David Kaiiakahou or his

heirs ; Davida Keliiokamaku or his

heirs ; Elia Keliiokamaku or her heirs ; Eliza Meek

or her heirs ; John Meek, Jr., or his heirs

;

Heirs of Ka\Yahinelawaia ; Heirs of S. Niau

Kahahana ; Heirs of Mary Kaioiia ; Heirs of

Ulakaipo ; Heirs of Kahakaulia (w) ; Heirs of

Puakea (k)
; [18] Heirs of Kailihao (k) ; Heirs of

Kapawa ; Heirs of Puou ; Heirs of Kupehe

;

Heirs of Keawekolohe ; Heirs of Hinaumai

;

Heirs of Kaehukumoku ; Heirs of Keone

;

Heirs of Haiia ; Heirs of Neiku ; Heirs of Keau

;

Heirs of Haupa Manini ; Heirs of Keaka (w)

;

Heirs of Kalauli; Heirs of Kaia; Heirs of Nahola;

Heirs of Pi (k) ; Heirs of Hookano (w) ; Heirs of

Kaiki ; Heirs of Naholowaa ; Heirs of Kauloaiwi

;

Heirs of Kaahualu ; Heirs of Hiimehume

;

Heirs of Kauhiohewa ; Heirs of Keola ; Heirs of

J. W. Keola ; Heirs of S. Keola ; Heirs of

Kahakai (w) ; Heirs of Kahuilaui ; Heirs of

Kaneimoku ; Heirs of Moku ; Heirs of Hookano

Manuela ; Heirs of Nahua ; Heirs of Puhipaha

;

Heirs of Kamaka ; Heirs of Ai ; Heirs of

Luaka; Heirs of Hooiho (k)

;

Heirs of Kaneiakama; Heirs of Mami (w)

;

Heirs of Kaniika ; Heirs of Kuaiili ; Heirs of

Mahoe; Heirs of Niuianu; Heirs of Kawehe (w)
;

Heirs of Nalii; Heirs of Hopu (k) ; Heirs of

Hoe (k) ; Heirs of Kahinimiele ; Heirs of Kaihewa;

Heirs of Allan Herbert ; Heirs of Ope ; Heirs of

Kaluahinenui ; Heirs of Kahokuwelowelo

;



John li Estate, Ltd., et al. 27

Heirs of Kauanui ; Heirs of Makaaloha ; Heirs of

Kanepuu (k) ; Heirs of Kekiialawaia (w)

;

Heirs of Leialolia (k) ; Heirs of Tom Horton

;

Heirs of Kealohanui ; Heirs of Kauaole ; Heirs of

Napihe; Heirs of Kukona; Heirs of Naeole (\v)
;

Heirs of Leoiki ; Heirs of Kekuiliilii ; Heirs of

Makaole; Heirs of Kaokai Pao (w) ; Heirs of

Hiiiau (k) ; Heirs of Kamakaaiaii (w) ; Heirs of

Namahana; Heirs of Kalakini (w) ; Heirs of

loane II ; Heirs of Napupu ; Heirs of Y. Ah In

;

Heirs of Kaulila ; Heirs of Kikina Akala

;

Heirs of Naniii (w) ; Heirs of Hanamaulu (w)
;

Heirs of Paiimano ; Heirs of R. Kaliinu

;

Heirs of Kaliinu Mele ; Heirs of Kawika

;

Heirs of Ukeke ; Heirs of Kalou ; Heirs of

Kailianu ; Heirs of [19] Kualii ; Heirs of I (k)
;

Heirs of Kupokii ; Heirs of Kalaikii ; Heirs of

Kalaniku ; Heirs of Kini ; Heirs of Sam Keawe

;

Heirs of Maehale ; Heirs of Kauhi ; Heirs of

Kamakahi ; Heirs of Kaneakaulii ; Heirs of Manini

;

Heirs of Poupou ; Heirs of Uao (k) ; Heirs of

Kane (w) ; Heirs of Poikeo ; Heirs of Kaumiiimi

;

Heirs of Niau ; Heirs of T. Aki ; Heirs of Like K.

Kamale ; Heirs of Maria Ah Kai ; Heirs of Kalili

;

Heirs of Peke (k) ; Heirs of Palekahihi (w)
;

Heirs of Haloa (w) ; Heirs of Kailio (k)
;

Heirs of Halelaau ; Heirs of Nahuina ; Heirs of

Hoomaemae ; Heirs of Kapule ; Heirs of Kaipo

;

Heirs of Hepa ; Heirs of Kaiwi (w) ; Heirs of

Keawalau (w) ; Heirs of Kahuike (k) ; Heirs of

Kahili (w) ; Heirs of Poolelee (w) ; Heirs of
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Kaaliupaliau ; Heirs of Kaloaaola (w)
;

Heirs of Mokiinui ; Heirs of Honu

;

Heirs of Makole ; Heirs of Paulua ; Heirs of

Kapahoanui ; Heirs of Manuel Manini ; Heirs of

R. H. Bowlin ; Heirs of Kapahu

;

Heirs of David Paliu ; Heirs of D. K.

Kaonohi Kamakea ; Heirs of Frank K. Manini

;

Heirs of Robert Hunt ; Heirs of Alfred Tusitusi

Hunt ; Heirs of Naone ; Heirs of Keakini

;

Heirs of Uma ; Heirs of Manua ; Heirs of

Pahakiki; Heirs of Hikinaakala; Heirs of Kahea;

Heirs of Luhelue; Heirs of Hinaiuka (k)

;

Heirs of Paele (w) ; Heirs of Luaha ; Heirs of

Manolia ; Mary A. Mendonca ; Heirs of

Kuhiwahiwa ; Heirs of G. Galbraith ; Heirs of

H. Dimond ; Heirs of J. A. Hopper ; and John

Doe 1 to John Doe 40, both inclusive, and Mary

Roe 1 to Mary Roe 40, both inclusive, unknown

owners and claimants, and in this behalf petitioner

further avers that said John Doe 1 to

John Doe 40, both inclusive, and Mary Roe 1

to Mary Roe 40, both inclusive,

named herein as respondents, are fictitious names

to represent owners and claimants of interests in

said property, the true names of whom are unknown

to petitioner, and the petitioner prays [20] that

when the true names of said unknown respondents,

herein above so referred to, shall have been dis-

covered, the said true names of the said unknown

respondents may be here inserted and this action

proceed to judgment against said persons by and

under such true names.
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VI.

That all the preliminary steps required by law

have been taken to entitle the petitioner to institute

these proceedings.

WHEREFORE, petitioner prays that this court

condemn to the public use of the United States of

America the above described private rights of fish-

ery, and every interest therein of the respective

respondents; that this court determine the rightful

owners thereof and their interest therein and the

compensation and damages, if any, to be awarded

for the taking of same; that upon payment by the

petitioner of the amount of said award into the

registry of this court and the distribution thereof

to the parties adjudged entitled thereto, this Court

vest title in the petitioner, and the petitioner prays

for such other and further relief as may be proper.

Dated at Honolulu, T. H. this 17th day of June,

A. D. 1932.

THE UNITED STATES OF
AMERICA

Petitioner

By /s/ SANFORD B. D. WOOD
United States Attorney

District of Hawaii

By /s/ J. B. POINDEXTER
Special Assistant United States

Attorney, District of Hawaii.

[Endorsed] : Filed Jun. 17, 1932. [21]
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[Title of Court and Cause.]

AMENDMENT TO PETITION.
V-A.

That your petitioner, by naming herein any per-

son or persons as owner or owners interested in the

said rights of fishery, does not admit nor intend to

admit that any person or persons so named are en-

titled to compensation for damages claimed by rea-

son of the exercise of paramount rights in the waters

of Pearl Harbor incidental to the proper exercise

of sovereign power, and does not in these proceed-

ings, the result of which must be submitted to the

Congress, abandon or relinquish any defenses

claimed by the United States in suits now pending

under the provisions of the Tucker Act in the

District Court of the District of Hawaii or else-

where.

Dated: Honolulu, T. H., April 21, 1934.

THE UNITED STATES OF
AMERICA

Petitioner

By /s/ SANFORD B. D. WOOD
United States Attorney

District of Hawaii.

[Endorsed] : Filed Apr. 21, 1934. [23]



32 United States of America vs.

[Title of Court and Cause.]

SUMMONS.
The President of the United States of

America, GREETING:
To:

The United States of America, Petitioner,

Jolm li Estate, Ltd., an Hawaiian corporation

;

Oahu Railway & Land Company, Ltd., an

Hawaiian corporation ; Oahu Sugar Company, Ltd.,

an Hawaiian corporation ; Ewa Plantation Company,

Ltd., an Hawaiian corporation; Apokaa Sugar

Company, Ltd., an Hawaiian corporation ; Waiohole

Water Company, Ltd., an Hawaiian Corporation;

Bishop Trust Company, Ltd., an Hawaiian

corporation ; Hawaiian Trust Company, Ltd.,

an Hawaiian corporation ; Hawaiian Pineapple

Company, Ltd., an Haw^aiian corporation, Kunia

Development Company, Ltd., an Hawaiian

corporation ; Bank of Hawaii, Ltd., an Hawaiian

corporation; Magoon Estate, Ltd., an Hawaiian

corporation; California Packing Corporation, a

corporation ; Libby, McNeill & Libby, a corporation

;

The Territory of Hawaii ; The Department of

Public Instruction of the Territory of Hawaii

;

City and County of Honolulu ; Robert W. Shingle,

Albert N. Campbell, and John K. Clarke, as

Trustees under the Will and of the Estate of James

Camioboll, deceased ; E. Faxon Bishop, Albert [25]

F. Judd, Richard H. Trent, George M. Collins and

John K. Clarke, as Trustees under the Will and

of the Estate of Bernice Pauahi Bishop, deceased

;
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Charles A. Brown ; George li Brown ; Francis H. I.

Brown ; Alai Loo ; Kam Ynng Loo ; S. Higa

;

Lum Man Bin; Makaone (k) ; Kaluai (k)

;

Ivaapniki ; Kealakaa (w) ; Kaliipaahana (w)
;

William Kaao ; P. Pao ; Kaokai Pao ; P. Keola

;

Hoomana (k) ; Kuhia; Kamahalaau ; Puna (w)

;

Kuanalewa (2) ; Daniel P. Hoolapa; S. Kaainoa;

Davey Kanakahou ; Kawao (w) ; S. Kane ; Lua

;

Moke; Keawe; John Kahelahela; Keahuena (w)

;

Kiko Kalauao; Hina (w) ; Ana Paakaula;

T. K. Halnalani; James Manoonoa; J. K. Maria;

Kahikina (w) ; loane Mele ; Isaac S. Kaiu

;

Samuel L. Wong ; James Panai Oneha, Jr.

;

Sing Lee How Company, a co-partnership

;

Mrs. Loo Goon ; Elizabeth Miner, Nancy Fluentes

;

Keliikuewa (w) ; Kalua (k) ; Koliau;

J. A. Kaanaana ; Piipiilani (w) ; James P. Oneha,

Trustee ; James Panai Like Oneha ; Lahapa

;

Kahakumahalani (k) ; J. Kaaiahua; James M.

Kaaiahua ; David Kaaiahua ; Kanuha Kaaiahua

;

Makue (k) ; Naiwi Oneha; Kamanaha;

Nii Kaneichi ; Mrs. Jiu Hara ; Libby N. Aoki

;

Annie Tung Apo ; Samuel P. Oneha ; Harry Oneha

;

Luka Kaaiahua ; C. K. Maieha ; Aukai ; Keka (w)

;

Kalaniku (k) ; Tui Fo Apa; Kaiwi Oneha;

Kaialomia; lone; Josephine Kaiu;

J. P. Kanahele ; Aiona ; Lok Hone Wy

;

Rose Kamale ; J. R. Holt, Jr., lone Samuela

;

Lua N. S. Kanae ; Mose Kanae ; Paulo

Naonohiilua ; M. S. Kamakee ; Geo. Mapu
Kaaumoa ; Frank Ah Kai ; H. Kaainoa ; Meleana
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LaliilaM (w) ; Lee Ngack; Ming Hin,

alias Amiiig ; Victoria Coles ; W. H. Coles

;

M. O. Blackstad ; Keaka ; Keluai ; Hong Chack

;

D. M. K. White ; Lee Wah Sue ; Hop Wo Wai
Company; Soloma Kauhane; Laamaikaikahiki (k)

;

E. P. Kalama ; Kanani ; Malii ; Pini
; [26] Kaio (k)

;

Sarai Kaonohi ; Sarai Ahiena ; Anna K. Kamakea

;

Leilehua Kamakea ; Hop Wo Wai ; Becky A. Hunt

;

Trustee; Kamakakai (w) ; Kauhaahaa; lone Pila;

Isaac Kaiu ; lanakeau Pahu ; Roseabella

Kanaepuu ; John K. Jones, Trustee for J. D.

Nahinu ; Oscar Hoick, Jr. ; Hannah Fisher Pedro

;

Tamanaha ; Willie Helenihi ; Manuel K. K.

Rodriques ; W. K. Rodriques ; Violet K. K.

Rodriques ; Kolokoa K. Rodriques ; Leleihua K.

Rodriques ; Kelupaina K. Rodriques ; Anna K.

Pulaa ; Kupea ; Kailianu ; Kwong Ung ; Koon Yan

;

Kealohanui ; Tam Kwong ; J. M. Joseph

;

Kaiailomia (k) ; C. Kaonohi or his heirs;

laone Nahua or his heirs ; Kaneopio or his heirs

;

Ano or his heirs ; John Kahelahela or his heirs

;

John Holokaua or his heirs ; Namokeuha or his

heirs ; S. Kamai or his heirs ; Sarah K. White or

her heirs ; Naeole Makue or her heirs ; S. G. Wilder

or his heirs ; H. K. Hyde or his heirs ; Paele (k)

or his heirs ; loshua Kanehele or his heirs

;

Kale Kekahili or his heirs; Kamaka or his heirs;

Elizabeth K. Akai or her heirs ; John S. Keola or

his heirs; Samuel Kanae or his heirs; L. Ahlo or

his heirs; Kamaha (w) or her heirs; Sarah
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Harbottle or her heirs ; Kekila or her heirs

;

Keaoa (k) or his heirs ; David Kanakahou or his

heirs ; Davida Keliiokamaku or his

heirs ; Elia Keliiokamaku or her heirs ; Eliza Meek
or her heirs ; John Meek, Jr., or his heirs

;

Heirs of Kawahinelawaia ; Heirs of S. Niau

Kahahana ; Heirs of Mary Kaiona ; Heirs of

Ulakaipo ; Heirs of Kahakaulia (w) ; Heirs of

Puakea (k) ; Heirs of Kailihao (k) ; Heirs of

Kapawa ; Heirs of Puoii ; Heirs of Kupehe

;

Heirs of Keawekolohe ; Heirs of Hinaumai

;

Heirs of Kaehukumoku ; Heirs of Keone

;

Heirs of Hana ; Heirs of Neiku ; Heirs of Keau

;

Heirs of Haupa Manini ; Heirs of Keaka (w)

;

Heirs of Kalaiili
; [27] Heirs of Kaia ; Heirs of

Nahola ; Heirs of Pi (k) ; Heirs of Hookano (w)

;

Heirs of Kaiki ; Heirs of Naholowaa ; Heirs of

Kauloaiwi ; Heirs of Kaahualu ; Heirs of Hiimehume

;

Heirs of Kauhiohewa ; Heirs of Keola ; Heirs of

J, W. Keola ; Heirs of S. Keola ; Heirs of

Kahakai (w) ; Heirs of Kahuilani ; Heirs of

Kaneimoku ; Heirs of Moku ; Heirs of Hookano

Manuela ; Heirs of Nahua ; Heirs of Puhipaha

;

Heirs of Kamaka ; Heirs of Ai ; Heirs of

Luaka; Heirs of Hooiho (k) ; Heirs of

Kaneiakama; Heirs of Mann (w)

;

Heirs of Kamika ; Heirs of Kiiauli ; Heirs of

Mahoe ; Heirs of Nuuanu ; Heirs of Kawehe (w)
;

Heirs of Nalii; Heirs of Hopu (k) ; Heirs of

Hoe (k) ; Heirs of Kahinumele ; Heirs of Kaihewa
;

Heirs of Allan Herbert ; Heirs of Ope ; Heirs of
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Kaluahinenui ; Heirs of Kahokuwelowelo

;

Heirs of Kauanui ; Heirs of Makaaloha ; Heirs of

Kanepuu (k) ; Heirs of Kekualawaia (w)

;

Heirs of Leialolia (k) ; Heirs of Tom Horton

;

Heirs of Kealohanui ; Heirs of Kaiiole ; Heirs of

Napihe ; Heirs of Kukona ; Heirs of Naeole (w)
;

Heirs of Leoiki ; Heirs of Kekuiliilii ; Heirs of

Makaole ; Heirs of Kaokai Pao (w) ; Heirs of

Hinaii (k) ; Heirs of Kamakaaiaii (w) ; Heirs of

Namahana ; Heirs of Kalakini (w) ; Heirs of

loane II ; Heirs of Napupii ; Heirs of Y. Ah In
;

Heirs of Kaulila ; Heirs of Kikina Akala

;

Heirs of Naniu (w) ; Heirs of Hanamaiilu (w)

;

Heirs of Paumano ; Heirs of R. Kahinu

;

Heirs of Kahinu Mele ; Heirs of Kawika

;

Heirs of Ukeke; Heirs of Kalou; Heirs of

Kailianu; Heirs of Kualii; Heirs of I (k) ;

Heirs of Knpokii ; Heirs of Kalaiku ; Heirs of

Kalaniku ; Heirs of Kini ; Heirs of Sam Keawe

;

Heirs of Maehale ; Heirs of Kauhi ; Heirs of

Kamakahi ; Heirs of Kaneakauhi ; Heirs of Manini

;

Heirs of Poupou; Heirs of Uao (k) ; Heirs of

Kane (w) ; Heirs of Poikeo; Heirs of Kaumiumi;

Heirs of Man ; Heirs of T. Aki ; Heirs of [28]

Like K. Kamale ; Heirs of Maria Ah Kai ; Heirs of

Kalili ; Heirs of Peke (k) ; Heirs of Palekahihi (w)
;

Heirs of Haloa (w) ; Heirs of Kailio (k)
;

Heirs of Halelaau ; Heirs of Nahuina ; Heirs of

Hoomaemae ; Heirs of Kapnle ; Heirs of Kaipo

;

Heirs of Hepa ; Heirs of Kaiwi (w) ; Heirs of

Keawalau (w) ; Heirs of Kahuike (k) ; Heirs of
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Kahili (w) ; Heirs of Poolelee (w) ; Heirs of

Kaahiipahau ; Heirs of Kaloaaola (w)

;

Heirs of Mokunui ; Heirs of Honii

;

Heirs of Makole ; Heirs of Paulua ; Heirs of

Kapalioaniii ; Heirs of Manuel Manini ; Heirs of

R. H. Bowliii; Heirs of Kapahii; Heirs of David

Pahii ; Heirs of D. K. Koaiiohi Kamakea ; Heirs of

Frank K. Manini ; Heirs of Robert Hunt ; Heirs of

Alfred Tusitusi Hunt ; Heirs of Naone ; Heirs of

Keakini ; Heirs of Unia ; Heirs of Manna ; Heirs of

Pahakiki; Heirs of Hikinaakala; Heirs of Kahea;

Heirs of Luhelue; Heirs of Hinaiuka (k)

;

Heirs of Paele (w) ; Heirs of Lualia ; Heirs of

Manolia ; Mary A. Mendonca ; Heirs of

Kuhiwahiwa ; Heirs of G. Galbraitli ; Heirs of

H. Dimond ; Heirs of J. A, Hopper ; and John

Doe 1 to John Doe 40, both inclusive, and Mary

Roe 1 to Mary Roe 40, both inclusive.

YOU are hereby directed to appear and answer

the petition to an action entitled as above, brought

against you in the District Court of the United

States for the Territory of Hawaii, within twenty

days from and after service upon you of a certified

copy of plaintiff's petition herein, together with

a certified copy of this sununons.

And you are hereby notified that unless you ap-

pear and answer as above required, the said plain-

tiff will take judgment of condemnation of the

private rights of fishery described in the petition
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herein, and for any other relief [29] demanded in

the petition.

WITNESS THE HONORABLE WILLIAM B.

LYMER and THE HONORABLE EDWARD K.

LE\SSEE, judges of the said District Court, this

17th day of June, in the year of our Lord one

thousand nine hundred and thirty-two, and of the

Independence of the United States the one hundred

and fifty-sixth.

[Seal] /s/ WM. F. THOMPSON, JR.

Clerk, United States District

Court, Territory of Hawaii.

[30]

UNITED STATES MARSHAL'S
AMENDED RETURNS.

The within SUMMONS was received by me on

the 25th day of June, A. D. 1932, and is returned

executed as follows: Personal services were made

on the following by exhibiting the Original Sum-

mons to each of them and by handing to and leav-

ing with each, certified copies of same, at Hono-

lulu, City and County of Honolulu, Territory of

Hawaii

;

On June 25th, 1932, service was made on the fol-

lowing:—John li Estate, Ltd., etc., by leaving cer-

tified copy with George li Brown, its manager and

agent ; Bishop Trust Company, Ltd., etc., l)y leaving

certified copy with Gilbert W. Sumner, Vice-Presi-

dent t^' Secretary; Hawaiian Trust Company, Ltd.,

etc., by leaving certified copy with F. W. Jamieson,
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Vice-President ; Bank of Hawaii, Ltd., etc., by leav-

ing certified copy with E. W. Garden, Vice-Presi-

dent-Casliier ; City & County of Honolulu, by leav-

ing certified copy with James F. Gilliland, City &

County Attorney; R. W. Shingle and John K.

Clarke, as Trustees under the Will and of the Estate

of James Campbell deceased; Richard H. Trent

and John K. Clarke, as Trustees under the Will and

of the Estate of Bernice Pauahi Bishop, deceased;

George li Brown;

On June 27th, 1932, personal services were made

on the following:—Magoon Estate, Ltd., leaving cer-

tified copy with E. R. Magoon, agent ; The Territory

of Hawaii, by leaving certified copy with Attorney

General Harry R. Hewitt ; A. N. Campbell, as Trus-

tee under the Will and of the Estate of James Camp-

bell deceased ; E. Faxon Bishop and Albert F. Judd

and George M. Collins, as Trustees under the Will

and of the Estate of Bernich Pauahi Bishop, De-

ceased
;

On June 28th, 1932 personal services were made

on the following:— Oahu Sugar Company, Ltd.,

etc., by leaving certified copy with H. A. Walker,

Vice-President, American Factors, agents; Oahu
Railway & Land Company, Ltd., etc., by leaving

certified copy with Albert W. Van Valkenburg, its

secretary; Ewa Plantation, Ltd., etc., by leaving

certified copy with H. A. White, ass't treasurer.

Castle & Cooke, agents; Apokaa Sugar Company,

Ltd., etc., by leaving certified copy with H. A. White,

ass't treasurer, Castle & Cooke, agents; Waiohole
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Water Company, Ltd., by leaving certified copy with

S. M. Lowrey, treasurer, American Factors, Ltd.,

agents; Hawaiian Pineapple Company, Ltd., etc.,

by leaving certified copy with R. S. West, Vice-

President-Treasurer ; Kunia Development Company,

Ltd., etc., leaving copy with Albert W. Van Valken-

bnrg, secretary, O. R. & L. Co. its agents ; California

Packing Corp., etc., by leaving copy with R. G.

Ward, its Attorney in Fact ; Department of Public

Instruction of the Territory of Hawaii, by leaving

certified copy with Will C. Crawford, Superinten-

dent; Charles A. Brown by leaving certified copy

with William Mclnerny, his agent.

On July 12th, 1932, personal service was made on

Libby, McNeill & Libby by leaving ' certified copy

with H. D. Spellman, its accountant and agent.

On July 13th, 1932 personal service was made on

Francis H. I. Brown, and Mary A. Mendonca.

On September 21st, 1932 personal services were

made on Hong Chack and S. G. Wilder.

On September 27th, 1932 personal services were

made on Elizabeth K. Akai and on the following

heirs to wit: Ernest S. Aoki—heir of Libby N.

Aoki, deceased; Elizabeth K. Akai—heir of Libby

N. Aoki. [31]

On October 13th, 1932 personal services were made
on the following heirs to wit : Mrs. Anna P. Fern

;

Henry H. Williams ; Edward A. K. Williams—heirs

of Kamaha (w).

On October 14th, 1932 personal service was made
on tlie following heir to wit: Mrs. Georgina A. L.

Richards—heir of Kamaha (w).
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On October 26th, 1932 personal service was made

on the following heir to wit: Benjamin Adams

Kaeo Hinan—heir of Hinaii (k).

On October 28th, 1932 personal service was made

on the following heir to wit: Albert Kalawaia Poo-

nika—heir of S. Keola.

On October 31st, 1932 personal services were made

on the following heirs to wit: Rosaline K. Paahihi

—heir of Kuanalewa; and Maria Kealakaa Luhi

heir of J. P. Kanahele.

On November 16th, 1932 personal service was

made on Samuel C. Kanoe, heir of the following

persons—^heir of Naeole (w) aimt; heir of Davida

Keliiokamaku, nephew; heir of Sarah K. White,

niece; heir of Nalmina, grandfather; heirs of Naeole

Makue, aunt; and Makue (k) uncle.

On November 19th, 1932 personal service was

made on the following heir to wit : Rahab Kaalouahi

(w)—heir of John Kahelahela.

On November 24th, 1932 personal service was

made on the following heir to wit: Mrs. Emaliana

J. Kamalanui—heir of Naeole (w).

On January 24th, 1933 personal services were

made on Samuel L. Wong and J. R. Holt Jr.

On February 14th, 1933 personal service was

made on Daniel P. Hoolapa at Kurtistown, Puna,

Hawaii.

On February 28th, 1933 personal service was

made on Daniel P. Hoolapa, as heir and assignee

of the following persons—heir of Kanani, Mahi,

Kapahu, Pini, Napihe, Hepa, Kahuike (k). Kahili
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(w), assignee by heir or heirs of Poolelee (w), Ma-

kaole, Kauhiohewa, and Kaahupahau.

On March 13th, 1933 personal services were made

on the following heir to wit : Samuel Kealoha Aina

Namokueha—heir of Namokueha, Willie Helenihi

and Elizabeth Miner.

On March 29th, 1933 personal service was made

on O. W. Crowell, Administrator of the Estate of

M. O. Blackstad, at Waimea, Kauai.

On April 1st, 1933 personal services were made

on the following heirs to wit : Kapena Hoe—heir of

Hoe at Waiakea, Hilo, Hawaii ; Laa Maikahiki alias

Wm. Laa—heir of Mahoe, at Waiakea, Hilo, Ha-

waii and Laa Maikahiki alias Wm. Laa as Laamai-

kaikahiki (k) at Waiakea, Hilo, Hawaii.

Further returned unserved for the reason that

after due and diligent search and inquiry the follow-

ing persons could not be found in the Territory of

Hawaii. [32]

Alai Loo

Kam Yung Loo

S. Higa

Lum Man Bin

Makaone (k)

Kaluai (k)

Kaapuiki

Kealakaa (w)

Kaliipaahana (w)

William Kaao

P. Pao

Kaokai Pao



John li Estate, Ltd., et at. 43

P. Keola

Hoomana (k)

Kuhia

Kamahalaau

Puna (w)

S. Kaainoa

Davey Kanakahou

Kawao (w)

S. Kane

Lua

Moke
Keawe
Keahuena (w)

Kiko Kalauao

Hina (w)

Ana Paakaula

T. K. Halualani

James Manoonoa

J. K. Maria

Kahikina (w)

loane Mele

Isaac S. Kain

James Panai Oneha, Jr.

Rose Kamale

Lua U. S. Kanae

Mose Kanae

Paulo Naonohiilua

M. S. Kamakee
Geo. Mapu Kaaumoa
Frank Ah Kai

H. Kaainoa

Meleana Lahilahi (w)
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Lee Ngack

Ming Hing alias Aming
Victoria Coles

W. H. Coles

Keaka

Keluai

D. M. K. White

Lee Wah Sue

Hop Wo Wai Co.

Soloma Kauhane

E. P. Kalama

Kaio (k)

Sarai Kaonohi

Sarai Ahiena

Annie K. Kamakea
Sing Lee How Co.-co-partnership

Mrs. Loo Goon
Nancy Flnentes

Keliikuewa (w)

Kaliia (k)

Koliau

J. A. Kaanaana

Piipiilani (w)

James P. Oneha Trustee

James Panai Like Oneha
Lahapa

Kahakumahalani (k)

J. Kaaiahiia

James M. Kaaiahua

David Kaaiahua

Kanuha Kaaiahua
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Naiwi Oneha

Kamanaha
Nii Kaneichi

Mrs. Jill Hara

Annie Tung Apo
Samuel P. Oneha

Harry Oneha

Luka Kaaiahua

C. K. Maieha

Aukai

Keka (w)

Kalaniku (k)

Tui Fo Apa
Kaiwi Oneha

Kaialomia

loane

Josephine Kaiu

Aiona

Lok Hone Wy
loane Samuela

Heirs of Ulakaipo
" Kahakaulia (w)
" Puakea (k)

" Kailihao (k)

" Kapawa
" Puou
" Kupehe
" Keawekolohe
" Hinaumai
" Kaehukumoku
" Keone

n

n

n

??

?)

n

??

>j

?)

>?
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Heirs of Hana
" " Neiku
" " Keau
" " Haupa Manini
" " Keaka (w)

" " Kalauli

" " Kaia
" " Nahola
" " Pi (k)

" " Hookano (w)

" " Kaiki
" " Naholowaa [33]

Leilehna Kamakea
Hop Wo Wai
Becky A. Hunt, Trustee

Kamakakai (w)

Kauhaahaa

lone Pila

Isaac Kaiu

lanakeau Pahii

Roseabella Kanaepuu

John K. Jones, Trustee for J. D. Nahinu

Oscar Hoick, Jr.

Hannah Fisher Pedro

Tamanaha

Manuel K. K. Rodriques

W. K. Rodriques

Violet K. K. Rodriques

Kolokoa K. Rodriques

Leilehua K. Rodriques
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Kelupaina K. Rodriques

Anna K. Pulaa

Kupea
Kailianu

Kwong Ung
Koon Yan
Kealohanui

Tarn Kwong
J. M. Joseph

Kaiailomia (k)

C. Kaonohi or his heirs

loane Nahua or his heirs

Kaneopio " " "

Ano " " "

John Holokaua or his heirs

S. Kamai " " "

H. K. Hyde " " "

Paele (k) " " "

loshua Kanehele or his heirs

Kale Kekahili " " "

Kamaka " " "

John S. Keola " " "

Samuel Kanae " " "

L. Ahlo " " "

Sarah Harbottle or her heirs

Kekila ».».».

Keaoa (k) or his heirs

David Kanakahoii " " "

Elia Keliiokamaku or her heirs

Eliza Meek " " "

John Meek, Jr. " his "
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Heirs of Kawahinelawaia

S. Niau Kahahana
Mary Kaiona

Kauloaiwi

Kaahualu

Humehume
Keola

J. W. Keola

Kahakai (w)

Kahnilani

Kaneinioku

Moku
Hookano Manuela

Nahua
" Pnliipaha

Kamaka
Ai

Liiaka

Hooiho (k)

Kaneiakama

Mann (w)

Kamika
Kiianli

Nuuanu
Kawehe (w)

Nalii

Hopu (k)

Kahinumele

Kaihewa

Allan Herbert

Ope

5?

5)
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Heirs of Kaluahinenui

Kahokuwelowelo

Kauanui

Makaaloah

Kanepuu (k)

Kekualawaia (w)

Leialoha (k)

Tom Horton

Kealohanui

Kauaole

Kukona
Leoiki

Kekuiliilii

Kaokai Poa (w)

Kamakaaiau (w)

Namahana
Kalakini (w)

loane II

Napupu
Y. Ah In

Kaulila

Kikina Akala

Naniii (w)

Hanamaulu (w) [34]

Paumano

R, Kahinu

Kahinu Mele

Kawika

Ukeke

Kalou

Kailianu
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3irs1 of Kualii
5? " I (k)
?) " Kupokii
?J " Kalaiku
55 " Kalaniku
n " Kini
?) " Sam Keawe
?J " Maehale
>) " Kauhi
?? " Kamakahi
?? " Kaneakauhi
?) " Manini
?? " Poupou
?> " Uao (k)
)? " Kane (w)
>) " Poikeo
?? " Kaumiumi
)) " Mail
>? " T. Aki
5) " Like K. Kamale
?> " Maria Ah Kai
?) " Kalili
J> " Peke (k)
?? " PalekaliiM (w)
)> " Haloa (w)
>J " Kailio (k)
>? " Halelaau
)> " Hoomaemae
)) " Kapule
)? " Kaipo
)? " Kaiwi (k)
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Heirs of Keawalau (w)
>j " Kaloaaola (w)
>> " Mokunui
>> " Honu
j> " Makole
j> " Paulua
>> '' Kapahoanui
?5 " Manuel Manini
?> " R. H. Bowlin
>> " David Pahu
>> " D. K. Kaonohi Kanakea
?? ^' Frank K. Manini
5J " Robert Hunt
>> " Alfred Tusitusi Hunt
)> " Naone
>> " Keakini
?> " Uma
n " Manua
>5 " Pahakiki
?) " Hikinaakala
5> " Kahea
?> " Luheluhe
)> " Hinaiuka (k)
?? " Paele (w)
>> " Luaha
?? " Manoha
J) " Kuhiwahiwa
?? " G, Galbraith
>? " H. Diamond
)> " J. A. Hopper



52 United States of America vs.

AND:
John Doe 1 to John Doe 40—both inclusive

AND;
Mary Roe 1 to Mary Roe 40—both inclusive

Dated at Honolulu, T. H. this 6th day of April

A. D. 1933.

OSCAR P. COX
United States Marshal

District of Hawaii

By /s/ LOUIS K. KAHANAMOKU
Deputy United States Marshal

District of Hawaii.

Marshal's Civ. Docket

No. 1871

Court No. Civ. #291

Fees $40.00

Expenses

Total $40.00 [35]

[Title of Court and Cause.]

ANSWER OF JAMES PANAI ONEHA, JR.,

ELIZABETH MINER, NANCY PUENTES,
JAMES P. ONEHA, TRUSTEE, JAMES
PANAI LIKE ONEHA, SAMUEL P.

ONEHA, HARRY ONEHA, KAIWI ONEHA.

Come now JAMES PANAI ONEHA, JR.,

ELIZABETH MINER, NANCY FUENTES,
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JAMES P. ONEHA, Trustee, JAMES PANAI
LIKE ONEHA, SAMUEL P. ONEHA, HAREY
ONEHA and KAIWI ONEHA, named in the

above-entitled case as Respondents thereto^ and for

answer to the Petition of the United States of

America show as follows

:

I.

That they admit the allegations contained in

Paragraph I of said Petition.

11.

That as they have no knowledge or information

as to the truth of the facts alleged in Paragraphs

II, III, IV and VI of said Petition they neither

admit nor deny same, but leave Petitioner to its

proof thereof. [36]

III.

That in answer to Paragraph V of said Petition

these Respondents allege that they are the owners

in fee simple of lands lying within the Ahupuaa

of Waipio acquired from their ancestors, such lands

being ancient "kuleanas", and that as such they are

under Hawaiian law "hoaaina" under the "kono-

hiki '

' of the Ahupuaa and are entitled to an interest

in the Waipio Fishery appurtenant to the Ahupuaa

of Waipio, the value of which is to these Respond-

ents unknown.

WHEREFORE these Respondents pray that the

value of the Respondents' interest in said Waipio
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Fishery may be duly assessed herein, and that

payment be made for the same to Respondents in

due course, and that Respondents may be hence

dismissed with their costs.

Dated at Honohilu, this first day of August. 1932.

JAMES PANAI ONEHA, JR.

ELIZABETH MINER
NANCY FUENTES
JAMES P. ONEHA, Trustee

JAMES PANAI LIKE ONEHA
SAMUEL P. ONEHA
HARRY ONEHA
KAIWI ONEHA
By their Attorney:

/s/ WADE WARREN THAYER
[Endorsed] : Filed Oct. 7, 1932. [37]

[Title of Court and Cause.]

ANSWER OF
MRS. EMALIANA J. KAMALANUI.

COMES now MRS. EMALIANA J. KAMA-
LANUI, respondent herein and answers petition

herein as follows:

I.

As to Paragraph I and II of the petition said

respondent is without knowledge or information

sufficient to form a belief and therefore denies each

and every allegations thereof.
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II.

As to Paragraph III of the petition said respond-

ent admits each and all of the allegations thereof,

save and except said respondent denies necessity

exists for the acquisition by Petitioner of that parts

or portions of the said private rights of fisheries.

III.

As to Paragraph IV of the petition said respond-

ent denies each and all of the allegations thereof.

IV.

As to the Paragraph V of the petition said re-

spondent is without knowledge or information suffi-

cient to form a belief as to the owners of and/or

claim some interests in the said private rights of

fishing known as the Hanapouli Fishery, Waipio

Fishery, Homaikaia Fishery and Miki Fishery save

and except, that the heirs of—Nahiuna (k)— , Kapi-

liela Maawe (k)—, —Naeole (w)—, and Makue

(k)—, were and still are the legal sole owners of

said lots, tracts or parcels of land adjoining and

covering the private rights of fishing known as the

Hanapouli Fishery, Waipio Fishery, Honaikaia

Fishery and Miki Fishery and through whom said

respondent claims the entire interests of her grand-

father's—Nahuina (k)— and —Kapiliela Maawe
(k)— , adopted mother and father —Naeole (w)

—

and—Makue (k). [39]
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V.

As to the Paragraph VI of the petition said re-

spondent is without knowledge or information suffi-

cient to form a belief and therefore denies such and

all of the allegations thereof. Further answering

said respondent alleges: that —Mrs. Emaliana J.

Kamalanui (w)— , is the grand-daughter.? of —Na-

huina (k)— and Kapiliela Maawe (k)— , and

adopted daughters of —Naeole (w)— and —Makue

(k)— , the royal patentees and deeds in parts or

portions of said lots, tracts, pieces or parcels of land

adjoining and covering the private fishing rights of

Hanapouli Fishery, Waipio Fishery, Homaikaia

Fishery, and Miki Fishery.

The pedigree and geneology of —Nahuina (k)—

,

—Kapiliela Maawe (k)— , —Naeole (w)— , and

—Makue (k)—

.

That the unknown father and mother of —Na-
huina (k)— and —K. Maawe (k) died intestate.

That —Nahuina (k)— whom he married —Kelii-

hue (w)— , nor issue, and —Nahuina (k)— died

intestate.

That —Keliihue (w)— whom she married—Kapi-

liela Maawe (k)— brother of —Nahuina (k)— de-

ceased, and they have 6 children namely, —Maawe
Opio (k)— , —Kaneihalau (k)—, —Nakapalau

(w)—, —Naeole (w)— , —Kamakaala (k)— , and

—Sam Kanoe (k)— . That —Keliihue (w)— died

intestate first, and also —Kapiliela Maawe (k)—
died intestate afterwards.

That —Maawe Opio (k)— whom he married

—Kaipahia (w)— , and they have 7 children namely.
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—Poipenui (w)—, —Poipeliilii (w)—, Ekekela

(w) —Kahalau (w)—, —Umi (w)—, —Keahuaea

(k)— , and Kamakala Opio (k)—, all those chil-

dren, husbands, wives, and father & mother and also

heirs are mentioned all now deceased.

That —Kaneihalau (k)— whom he married

—Kamohai (w)— , and they have 6 children namely,

—Kini (w)—, loane (k)— , Limahaulani (k)—

,

—Kiaiomua (k) Kiha (k)— , and Keaka Koa-

nui (k)—, all those children, wives, husband, heir,

father and mother are mentioned all now deceased.

That —Nakapalau (w)— whom she married

—Pake (k)— , nor issue, and they both died in-

testate.

That —Naeole (w)— whom she married —Makue
(k)— nor issue, and they had adopted child namely,

—Emaliana Naeole Makue (w)— . That —Naeole

(w) died intestate, and also —Makue (k)— died

intestate afterwards.

That —Emaliana Naeole Makue (w)— alias

—Mrs. Emaliana J. Kamalanui (w)— whom she

married —Jacob Kamalanui (k)—, nor issue, is

therefore the grand-daughters and adopted daugh-

ters of their interests as well as the fishing private

rights of Hanapouli Fishery, Waipio Fishery,

Homaikaia Fishery, and Miki Fishery.

Wherefore, said respondent prays that this court

dismiss the above entitled cause and if the court

condemn said private rights of fishing of Hanapouli

Fishery, Waipio Fishery, Homaikaia Fishery, and

Miki Fishery the said respondent be compensated



58 United States of America vs.

for the condemnation of her interests in said pri-

vate rights of fishing by virtue of the proceeding—

s

act for all damages and losses sustaining bv her

by reason of said condemnation and for her costs

and for such other relief as may by just in the

premises.

Dated: Honolulu, Territory of Hawaii, Xovember

21st, 1932.

/s/ EMALIANA J. KAMALAXUI
Respondent [40]

Territory of Hawaii, Honolulu,

City & County of Honolulu.—ss.

—MRS. EMALIANA J. KAMALANUI—, being

first duly sworn deposes and says: That she is the

respondent above named, that she had read over

the foregoing answer knows the contents thereof,

and that the same is true,

/s/ EMALIANA J. KAMALANUI
Respondent.

Subscribed and sworn to before me this 21st day

of November, A. D. 1932.

[Seal] WM. L. EWALIKO
Notary Public, First Judicial Circuit,

Territory of Hawaii.

[Endorsed]: Filed Nov. 21, 1932. [41]
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[Title of Court and Cause.]

ANSWER OF ABIGAIL AULANI PRATT

Comes now ABIGAIL AULANI PRATT, one of

the Respondents, by CHARLES B. WRIGHT, her

attorney, and for answer to the Petition heretofore

filed herein says:

I.

That this Respondent admits the allegations con-

tained in Paragraphs I, II and III.

IL

This Respondent denies the allegations contained

in Paragraph IV and avers that the value of the

fishery described in said Petition is far in excess

of the sum of Thirty Eight Thousand Dollars

($38,000.00).

III.

In answer to Paragraph V, this Respondent

neither admits nor denies the allegations contained

therein, but avers that she is the owner in fee simple

of a portion of the above fishery and that she is the

sole heir at law of HAALOU, MAHOE and

KAMEIIAUMOKU. [43]

IV.

And further answering, this Respondent avers

that if the prayer of the Petitioner be granted, this

Respondent would be permanently injured and dam-

aged in her rights of private property in the rights

of private fishery and property described in Para-

graph III of said Petition. That she will lose the
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use and occupancy and will be deprived of the use

of private ownership of the said fishery, the actual

value of which this Respondent asks leave to insert

at the hearing hereof.

WHEREFORE, this Respondent prays that the

Petitioner take nothing by its Petition, or in the

event it shall be adjudged and determined, as a

matter of law, and as a matter of fact, that the

prayer of said Petition shall be granted, then and

in that event that this Respondent do have and

recover judgment for her damages against the Peti-

tioner for her proportionate interest in such amount

as may be shown to the Court together with her

costs.

Dated: Honolulu, T. H., December 10, 1932.

ABIGAIL AULANI PRATT,
One of the Respondents.

By /s/ CHARLES B. WRIGHT
Her Attorney. [44]

Territory of Hawaii,

City and County of Honolulu.—ss.

CHARLES B. DWIGHT, being first duly sworn

on oath, deposes and says

:

That he is the Attorney for the above named Re-

spondent and makes this Answer for and on behalf

of said Respondent ; that he has read the foregoing

Answer, knows the contents thereof and that the

same is true to the best of his knowledge and belief.

/s/ CHARLES B. DWIGHT
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Subscribed and sworn to before me this 10th day

of December, 1932.

[Seal] /s/ H. A. TRUSLOW
Notary Public, First Judicial Circuit,

Territory of Hawaii.

[Endorsed] : Filed Dec. 10, 1932. [45]

[Title of Court and Cause.]

ANSWER OF JOHN II ESTATE, LIMITED,
AN HAWAIIAN CORPORATION.

Now comes JOHN II ESTATE, LIMITED, an

Hawaiian corporation, one of the respondents

herein, and answering the petition filed herein by

the United States of America, alleges and says:

I.

Answering Paragraph I of said petition this re-

spondent admits the same.

II.

Answering Paragraph II of said petition this

respondent says that it has insufficient knowledge

thereof with which to make answer and therefore

neither admits nor denies the same but leaves the

petitioner to its proof thereof, except that this re-

spondent admits that the petitioner did enter into

negotiations with the owner of the private rights of

fishery referred to in said paragraph for the pur-

chase of the same and that said negotiations came

to naught.
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III.

Answering Paragraph III of said petition this

respondent has not sufficient information or knowl-

edge as to the acquisition of said respective private

rights of fishery, as alleged in said paragraph, [47]

to either admit or deny the same and therefore

leaves petitioner to its proof thereof, except that

this respondent claims that it is the owner of the

Hanapouli, Waipio, Homaikaia and Miki Fisheries

referred to in said paragraph.

IV.

Answering Paragraph IV of said petition this

respondent denies that the reasonable value of the

private rights of fishery therein referred to is the

sum of $15,746.00 as therein alleged and says that

the value thereof is greatly in excess of said smn

and that the value of the right, title, and interest

of this respondent in said fisheries, including the

right to take pua therefrom for the stocking of fish

ponds, and including the damages consequent upon

the taking thereof by petitioner, is far in excess

of the sum of $15,746.00.

V.

Answering Paragraph V of said petition this re-

spondent admits that it claims an interest in the

said private rights of fishery and says that it owns

the said Hanapouli, "Waipio, Homaikaia and Miki

Fisheries and/or the konohiki rights in and of said

fisheries as described in Paragraph III of said

petition and denies that any other respondent men-

tioned or referred to in said jDaragrapli owns any
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interest in said konohiki rights but whether or not

any of said other respondents claim some interest in

said Hanapouli, Waipio, Homaikaia and Miki Fish-

eries this respondent has not sufficient knowledge

or information to either admit or deny, and there-

fore leaves petitioner to its proof thereof.

VI.

Answering Paragraph VI of said petition this

respondent has not sufficient knowledge or informa-

tion to either admit or deny the allegations of said

paragraph to the effect that all necessary steps have

been taken to entitle petitioner to institute these

proceedings and therefore leaves petitioner to its

proof thereof. [48]

WHEREFORE, this petitioner prays that in case

said Hanapouli Fishery, Waipio Fishery, Homai-

kaia Fishery and Miki Fishery, or respondent's

right and interest therein, shall be condemned as

prayed for in said petition and the value thereof

ascertained, that respondent be awarded and paid

the value thereof.

Dated : Honolulu, T. H., October 31st, 1933.

[Seal] JOHN II ESTATE, LIMITED,
Respondent.

By /s/ FRANCIS H. I. BROWN,
Its Treasurer.

Territory of Hawaii,

City and County of Honolulu—ss.

FRANCIS H. I. BROWN, being first duly sworn,

on oath deposes and says: That he is Treasurer of
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John li Estate, Limited, a corporation, one of the

respondents herein; that he makes this verification

for and on behalf of said corporation and is auth-

orized by its board of directors so to do; that he

has read the foregoing Answer, knows the contents

thereof, and tlie same is true to the best of his in-

formation, knowledge, and belief.

/s/ FRANCIS H. I. BROWN.

Subscribed and sworn to before me this 31st day

of October, 1933.

[Seal] /s/ C. B. FARM,
Notary Public, First Judicial Circuit,

Territory of Hawaii.

[Endorsed] : The service of a copy of the within

answer this day admitted.

Dated Oct. 31, 1933.

/s/ S. B. D. WOOD,
Attorney for Petitioner.

PROSSER, ANDERSON, MARX & WRENN,
Attorneys for John li Estate, Ltd.

By /s/ HEATON L. WRENN.

[Endorsed] : Filed Nov. 1, 1933. [49]
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[Title of Court and Cause.]

AMENDED ANSWER OF JOHN II ESTATE,
LIMITED, AN HAWAIIAN CORPORATION.

Now comes JOHN II ESTATE, LIMITED, an

Hawaiian corporation, one of the respondents

herein, and answering the petition filed herein by

the United States of America, alleges and says:

I.

Answering Paragraph I of said petition this re-

spondent admits the same.

II.

Answering Paragraph II of said petition this

respondent says that it has insufficient knowledge

thereof with which to make answer and therefore

neither admits nor denies the same but leaves the

petitioner to its proof thereof, except that this

respondent admits that the petitioner did enter into

negotiations with the owner of the private rights

of fishery referred to in said paragraph for the

purchase of the same and that said negotiations

came to naught. [51]

III.

Answering Paragraph III of said petition this

respondent has not sufficient information or knowl-

edge as to the acquisition of said respective private

rights of fishery, as alleged in said paragraph, to

either admit or deny the same and therefore leaves

petitioner to its proof thereof, except that this re-

spondent claims that it is the owner of the Hana-
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poiili, Waipio, Homaikaia and Miki Fisheries re-

ferred to in said paragraph.

IV.

Answering Paragraph IV of said petition this

respondent denies that the reasonable vahie of the

private rights of fishery therein referred to is the

sum of $15,746.00 as therein alleged and says that

the value thereof is greatly in excess of said sum

and that the value of the right, title, and interest

of this respondent in said fisheries, including the

right to take pua therefrom for the stocking of

fish ponds, and including the damages to the fisheries

set foxth and described in petitioner's petition and

damages to respondent's fish ponds resulting from

such taking of said fisheries, all consequent upon the

taking thereof by petitioner, is far in excess of

the sum of $15,746.00.

V.

Answering Paragraph V of said petition this

respondent admits that it claims an interest in the

said private rights of fishery and says that it owns

tlie said Hanapouli, Waipio, Homakaia and Miki

Fisheries and/or the konohiki rights in and of said

fisheries as described in Paragraph III of said peti-

tion and denies that any other respondent mentioned

or referred to in said paragraph owns any interest

in said Konohiki rights but whether or not any of

said other [52] respondents claim some interest in

said Hanapouli, Waipio, Homaikaia and Miki Fish-

eries this respondent has not sufficient knowledge or



JoJin li Estate, Ltd., et al. 67

information to either admit or deny, and therefore

leaves petitioner to its proof thereof.

VI.

Answering Paragraph VI of said petition this

respondent has not sufficient knowledge or informa-

tion to either admit or deny the allegations of said

paragraph to the effect that all necessary steps

have been taken to entitle petitioner to institute

these proceedings and therefore leaves petitioner

to its proof thereof.

VII.

Further answering the petition, respondent alleges

that it is the owner of the sea fisheries described in

said petition, namely, the sea fisheries of Waipio, Ho-

maikaia, Hanapouli, and Miki, and that it was unin-

terrupted in its right to use, enjoy, and derive reve-

nue from said fishery until July, 1918; that during

the month of July, 1918 the Commandant at Pearl

Harbor, pursuant to regulations issued by the Sec-

retary of the Navy, under the power purported to

be in him vested by Act of Congress of August 22,

1912 (Sec. 9959 U. S. Compiled Statutes) and the

executive order of the President of the United

States of September 23, 1912, forcibly prevented and

forbade respondent and its lessees from exercising

its right of fishery in the waters of Pearl Harbor,

in the area outlined in red ink on the map of Pearl

Harbor filed as an exhibit to the petition in Civil

147 hereinafter referred to, and that ever since

said time respondent has been and is still prevented
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and forbidden [53] by the action of the several Com-

mandants of the Naval Station at Pearl Harbor

from exercising said rights of fishery; that on or

about the 17th day of May, A. D. 1924, respondent

instituted an action against petitioner to recover

from it the value of its said fishing rights of which

it liad been deprived by the petitioner for the period

from July, 1918, to the date of the filing of said

action, said cause being entitled "John li Estate,

Limited, plaintiff, v. United States of America, de-

fendant," Civil No. 147, filed in the above entitled

Court ; that after a trial of said cause a decision was

filed in said matter in favor of the plaintiff and

against the defendant by Hon. William B. Lymer,

a judge of the above entitled Court before whom
said matter was tried and heard, said decision find-

ing inter alia that the actions of the United States

in forbidding this respondent to exercise its said

right of fisher}^ constituted a taking of private

property for which compensation was impliedly

promised and payment of which is guaranteed by

the United States of America; that predicated upon

said decision a judgment was entered and filed

therein on October 17, 1928 in favor of the plaintiff

and against the defendant for the sinns prayed for

;

that said judgment was not appealed from by said

defendant and that the amount of said judgment

has been paid in full by said defendant

;

That the acts of the petitioner by and through its

officers as hereinabove alleged constituted and still

constitute a taking of private property for public
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use without payment of just compensation therefor,

contrary to the Fifth Amendment of the Consti-

tion of the United States

;

That respondent has not received damages or com-

pensation for [54] the said taking of its property

from May 17, 1924; that the reasonable market

rental value of the right of fishery in the area

aforesaid is and since prior to 1924 has been

$2400.00 net above taxes per year ; that hj reason of

the taking of said right of fishery respondent has

been deprived of $2400.00 per year commencing as

of May 17, 1924, and continuing until the date of

payment of the award to be made herein, together

with interest on each annual sum at the rate of 8%
per annum to said date of payment.

VIII.

Further answering the petition, respondent al-

leges that on or about July 1, 1918 the Command-

ant at Pearl Harbor, pursuant to regulations issued

by the Secretary of the Navy under the power pur-

ported to be in him vested by Act of Congress of

August 22, 1912 (Sec. 9959 U. S. Compiled Statutes)

and the Executive Order of the President of the

United States of September 23, 1912, forbade aku

boats from entering the waters of Pearl Harbor ; that

it is unprofitable to catch nehu and iao in small lioats

or in anyway except by catching them from aku

boats ; that such action of the Commandant deprived

the respondent of its market for nehu and iao and

of any opportunity of obtaining any benefit of its

right to fish for nehu and iao in all the sea fisheries

herein sought to be condemned ; that ever since said
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time akii boats have been prevented by the action

of the several Commandants at Pearl Harbor from

entering Pearl Harbor, thus continuing to deprive

respondent of a market for the nehu and iao in its

said fishery and of any opportunity of obtaining any

benefit of its right to fish for nehu and iao in its

said fishery ; that such acts of the petitioner by and

through its officers, as hereinabove alleged, con-

stituted and still constitutes a taking of private

property for public use without pay- [55] ment of

just compensation therefor, contrary to the Fifth

Amendment to the Constitution of the United

States; that respondent has not received damages

or compensation for the said taking of its property

from July 1, 1918

;

That the reasonable market rental value of the

right to take nehu and iao in the fishery herein

sought to be condemned is and since prior to 1918

has been $600.00 net above taxes per year ; that by

reason of said taking respondent has been deprived

of $600.00 per year commencing as of July 1, 1918

and continuing until the date of payment of the

award to be made herein, together with interest

thereon at the rate of 8% per annum to said date

of payment.

WHEREFORE, this respondent prays that in

case said Hanapouli Fishery, Waipio Fishery,

Homaikaia Fishery and Miki Fishery, or respond-

ent's right and interest therein, shall be condemned

as prayed for in said petition, and the value thereof

ascertained, that respondent be awarded and x^aid

the value thereof, together with such damages to

respondent's fish ponds as shall be legally estab-
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lished, and further that the respondent be awarded

and paid damages and compensation in the amounts

set forth above in Paragraph VII, inchiding inter-

est, for the acts of petitioner in taking its property

by preventing respondent from exercising its right

of fishery in Pearl Harbor in the area indicated in

red ink on the map above referred to, and that the

respondent be awarded and paid damages and com-

pensation in the amounts set forth above in Para-

graph VIII, inchiding interest, for the acts of the

petitioner in depriving this respondent of its mar-

ket for nehu and [56] iao and of any opportunity of

obtaining any benefit of its right to fish for nehu

and iao in all the sea fisheries herein sought to be

condemned, and that the respondent be granted such

other and further relief as to this Court may seem

just and proper in the premises.

Dated : Honolulu, T. H., April 26, 1934.

[Seal] JOHN II ESTATE, LIMITED,
Respondent.

By /s/ W. H. McINERNY,
Its Vice President.

By /s/ P. K. McLean,
Its Secy.

Territory of Hawaii,

City and County of Honolulu—ss.

P. K. McLEAN, being first duly sworn, on oath

deposes and says: That he is Secretary of John li

Estate, Limited, a corporation, one of the respond-

ents herein : that he makes this verification for and
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on behalf of said corporation and is authorized by

its board of directors so to do ; that he had read the

foregoing Answer, knows the contents thereof, and

the same is true to the best of his information,

knowledge and belief.

/s/ P. K. McLean.

Subscribed and sworn to before me this 26th day

of April, 1934.

[Seal] /s/ ALICE I. DOHERTY,
Notary Public, First Judicial Circuit,

Territory of Hawaii.

PROSSER, ANDERSON, MARX & WRENN,
Attorneys for John li Estate, Ltd.

By /s/ M. F. PROSSER. [57]

[Endorsed] : Service of a co^dv of the within

Amended Answer this day admitted.

Dated, Apr. 26, 1934.

/s/ S. B. D. WOOD,
Attorney for The United States of America.

[Endorsed]: Filed Apr. 26, 1934 at 11 o'clock and

40 minutes a. m.

/s/ WM. F. THOMPSON, JR.,

Clerk. [50]
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[Title of Court and Cause.]

DECISION.

This proceeding is one of a number, tried at the

present and preceding terms of this Court, in which

the Federal Government, in exercise of its right

of Eminent Domain, seeks to condemn certain sea-

fisheries and private rights of fishery therein, in and

about Pearl Harbor, Island of Oahu, Territory of

Hawaii. The present proceeding (like the preceding

ones) is brought under the provisions of the Act of

April 14, 1930, (46 Stat. 165) and, pursuant to

stipulations of the various parties, was tried with-

out a jury.

In this proceeding the Government seeks to con-

demn four ancient sea-fisheries, duly validated in

compliance with the provisions of sections 95 and

96 of the Organic Act of Hawaii (Exs. 2 and 4 for

respondents), to-wit: (1) the Hanapouli Fishery,

in area about 28 acres; (2) the Waipio Fishery, in

area about 1008 acres; (3) the Hamaikaia Fishery,

in area about 70 acres, and (4) the Miki Fishery,

in area about 87.5 acres.

At the trial the Government made formal proof

of jurisdictional and other matters (including cer-

tain evidence as to values) sufficient to make a prima

facie case for the petitioner. Evidence of their re-

spective alleged titles and property rights was of-

fered by various respondents; evidence of the value

of the commercial mullet rights, as to all the fish-

eries, was adduced; stipulations were entered into
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between the Government and the John li Estate, Ltd.

(subject to certain legal [59] objections by the

government) as to the value of the konohiki right

to take nehu and pua from said fisheries ; and the

respondent John li Estate, Ltd. offered evidence of

alleged damages accruing to it by reason of the par-

tial taking of fishery rights prior to the institution

of the present proceeding on June 17, 1932.

Of the large number of respondents named in the

petition all were either defaulted, withdrew their

claims or were duly dismissed as parties by failure

to appear, except John li Estate, Ltd., Mrs. Emali-

ana J. Kamalanui and James Panai Oneha, Trustee.

Thereafter Mrs. Abigail Aulani Pratt was permitted

to intervene as a respondent and file her answer. It

is now the duty of the Court to determine the "iust

compensation" to which the four last-named re-

spondents, or any of them, may be entitled.

The claims of Mrs. Emaliana K. Kamalanui and

Mrs. Abigail Aulani Pratt are speedily disposed of.

Mrs. Kamalanui claims an interest in the fishery fas

owning an interest in a kuleana witli appurtenant

hoaaina rights) as alleged heir of J. M. Makue.

J. M. Makue, however, appears nowhere in the chain

of title to either of the two apanas of L.C.A. 8241

(together constituting the kuleana in which she

claims an interest) and the li Estate is shown to own

the record title to apana 1 and to have acquired

apana 2 by adverse possession. The evidence affirma-

tivelv shows that this respondent has no shadow of
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claim, of any nature, in the property sought to be

condemned. As to Mrs. Abigail Aulani Pratt, it is

extremely difficult to determine the precise nature

of her claim. However, it is clear that she claims

under "Mahoe" and the evidence affirmatively

shows that ''Mahoe" appears nowhere in the chain

of title of the Ahupuaa of Waipio. The record title

of that ahupuaa was shown to be in the li Estate.

The award books do show an award to one "Mahoe"
of a kuleana, but this kuleana is not within the

Ahupuaa of Waipio nor in any of the lands having

any possible appurtenant rights or claims in or to

any of the fisheries here sought to be condemned.

The award to '* Mahoe" is an [60] award of a

kuleana in Waikele. It affirmatively appears, there-

fore, that Mrs. Pratt likewise owns no right nor

claim to any interest, of any nature, in any of the

fisheries to take which this proceeding is brought.

James Panai Oneha, Trustee satisfactorily estab-

lished his ownership of two kuleanas in the Ahupuaa

of Waipio. He is therefore the owner of the hoaaina

rights of piscary appurtenant to same (said rights

being vested in their nature and perpetuated by the

validating judgment procured by the konohiki : U. S.

vs. Robinson, Civil No. 292 of this Court.) But this

respondent has utterly failed to submit any evidence

(nor has any showing otherwise been made) of the

value, if any, of these Hoaaina rights; and accord-

ingly must be and hereby is awarded nominal dam-

ages only, in the sum of $1.00. U. S. vs. Robinson,

supra: "Decision on Rehearing". John li Estate,
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Ltd.—which has established its ownership of all

koiiohiki rights in the four fisheries to be condemned

(Exhibits 2 and 4 for respondents)—is entitled, as

konohiki, to receive the entire amount awarded for

the "entire ownership" of the fisheries taken, sub-

ject to such deduction as represents the value of the

Hoaaina interests; and, no showdng having been

made of any definite monetary value for the hoaaina

interests, this respondent (John li Estate, Ltd.) is

entitled to the entire amount awarded. U. S. vs.

Robinson, supra: '^ Decision on Rehearing"; U. S.

vs. Robert W. Shingle, et al. Trustees, Civil No.

290 of this C^ourt. The sole question to be now deter-

mined, therefore, is: What amount is the konohiki

of the fisheries (John li Estate, Ltd. entitled to as

'^just compensation" for the taking of the four fish-

eries here sought to be condemned?

The stipulated value of pua rights and of nehu

rights in these four fisheries is $20,000.00 and

$10,000.00 respectively. (See Stipulations of April

12 and April 11, 1934, respectively: Reporter's tran-

script). These amounts will be accepted by the Court

and will be awarded to the li Estate notwithstanding

the government's '* running objection" that said

values would be materially reduced "by reason of

the power claimed by the government to take under

its sovereign [61] power without compensation",

this Court having repeatedly ruled that the govern-

ment's contention just stated is without merit. U. S.

V. Robinson, supra: "Appendix"; li Estate v. U. S.,

Civil No. 147 and O. R. & L. Co. Ltd. vs. U. S., Civil

No. 148—"Decisions on Motions to Dismiss".
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In arriving at the amount to be awarded as the

value of the commercial mullet rights, the Court

must consider the evidence of Captain Pollock, tes-

tifying for the government, and basing his result

practically entirely on the rentals actually hereto-

fore received for mullet fishing-rights— (he arriving

/s/W.B.L. 21,000.00

at a figure of $8§7333.00)—and evidence on behalf

of the li Estate, offered through Mr. Charles Chil-

lingworth (April 11, 1934 hearing) that the leasing

value of the commercial mullet fishing-rights for

these four fisheries is ("excluding pua and nehu
values") $3600.00 a year, net above taxes. As ruled

in U. S. vs. Robert W. Shingle, et als, supra, the

rentals shown actualy to have been received from
the leasing of property are not conclusive as to the

value thereof; such rental is merely ''a circumstance

in determining actual value" which is "overborne

by expert evidence of value furnished by one whose

long familiarity with fisheries and their operation

and with the value of the various fishing-rights in-

cident thereto renders him peculiarly competent and

qualified to give an expert opinion thereon". (Par.

3, syllabus, U. S. vs. Robert W. Shingle, et als,

supra). And the Court now decides and finds that

the preponderating evidence as to commercial mullet

values is as stated by Mr. Chillingworth, to wit:

$3600.00 per year which, capitalized at 6%, is

$60,000.00, which the Court will award to the li

Estate for the commercial mullet value of the four

fisheries here involved.
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As in the case of U. S. vs. Robert W. Shingle,

et als, supra, the konohiki here claims further com-

pensation for the interference with (the ''partial

taking" of) its fishing-rights for a number of years

prior to the institution of these proceedings on

June 17, 1932. It is stipulated [62] in this case that

aku boats were excluded from Pearl Harbor on

July 1, 1923, and recovery of a siun representing

yearly losses of $600.00 for consequent deprivation

of nehu fishing-rights from July 1, 1923, to June 17,

1932, with interest on each annual sum at 8% to the

date of judgment herein, is asked; and recovery of

$2100.00 per year for each year from May 18, 1924

(the date to which recovery was adjudged in Civil

Xo. 117 hereinafter mentioned) to June 17, 1932,

with interest, is also asked as compensation for

losses incident to deprivation of mullet fishing-rights

occasioned hy enforcement of Xavy regulations pro-

hibiting fishing in the so-called "restricted area"

(taking in substantial parts of these four fisheries).

The witness Chillingworth testified that the value of

the nehu fishing-rights in these four fisheries, from

1923 to the date of hearing, was $600.00 per year, net

above taxes ; and that the value of the mullet rights

in the "restricted area" for each year from 1924

down to and including the date of the hearing here-

in was $2400.00 a year net above taxes. This evi-

dence is reasonable and persuasive and is adopted

by the Court. However, the John li Estate, Ltd.,

on May 17, 1924, instituted a suit under the Tucker

Act (Civil No. 147 of this Couit) asking compensa-
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tion from the United States for the partial taking

(i. e. the excluding of fishing from the ''restricted

area") of these four fisheries by reason of the en-

forcement of certain Navy regulations. These regu-

lations prohibited not only the taking of fish from

the restricted area but were extended also (irre-

spective of the date when the regulations were first

thus extended) to exclude aku boats from Pearl Har-

bor. As stated in the brief for the li Estate, page 7

(filed herein April 20, 1934) : "the regulations in

question WHICH KEPT AKU BOATS OUT of

Pearl Harbor AND FORBADE FISHING in the

restricted area, were issued by the several command-

ants under regulations issued by the Secretary of

the Navy pursuant to authority granted him by

Presidential Proclamation [63] dated September 23,

1912, under Act of Congress approved August 22,

1912, 37 Stats. 341". Thus the exclusion of aku

boats, with consequent deprivation of nehu fishing-

rights from July 1, 1923, to May 17, 1924, when Civil

No. 147 was filed, had been operative for more than

ten months prior to the filing of said suit under the

Tucker Act. The loss in income occasioned by this

deprivation was "an element of the damage" (a

"direct element of compensation") which the li

Estate had a right to present in said Tucker Act

suit; and having failed to do so, and seeking and

recovering full damage for the loss of mullet fishing-

rights only, said respondent is now precluded from

further controversy with respect to said claim for

nehu fishing-right losses from July 1, 1923, to May
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18, 1924 (the date to which damages were awarded

in Civil Xo. 147) and the judgment recovered under

said Tucker Act suit is now conchisive as to said

specific claim.

But from May 18, 1924, to June 17, 1932 (when

this proceeding was filed) the li Estate has been

subjected to yearly losses of $600.00 for nehu fishing-

rights and of $2400.00 for mullet fishing-rights as

to which no recovery has been had. The li Estate,

on January 31. 1930, filed an additional suit in this

Court under the Tucker Act (Civil Xo. 244) for fur-

ther compensation for all damage occasioned by the

Navy regulations aforesaid (amounting to a "par-

tial taking" of their property rights) since May 18,

1924; but this suit has not yet ])een heard. Since

it is the law that "just compensation", nnder the

Fifth Amendment, requires that "an owner who is

deprived of his property by condemnation proceed-

ings shall be placed in as good a position pecuniarily

as if his property had not been taken", the John Ti

Estate, Ltd. is entitled to full compensation for its

annual losses of income from May 18, 1924, to June

17, 1932 ($3000.00 annually— [64] $600.00 for nehu

rights and $2400.00 for mullet rights) with interest

from the dates when such annual losses respectively

occurred to the date of judgment herein. (See dis-

cussion in the decision in IT. S. vs. Robert W.
Shingle, vt nls, supra, and Par. 7 of the syllabus

thereof). But inasmuch as Civil Xo. 244 stands

undisposed of, it should be provided that the pay-

ment of the last items of recovery will depend upon
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this respondent's entering a discontinuance of that

suit (Civil No. 244) contemporaneously with, and
as a condition to, payment to it of this additional

amount awarded.

SUMMARY OF AWARD.
Under this decision the one respondent shown to

own hoaaina rights of piscary in these fisheries, viz.,

John Panai Oneha, Trustee, is awarded nominal

damages in the sum of $1.00.

The John li Estate, Ltd., (owner of the konohiki

rights), is awarded the sum of $90,000.00 ($10,000.00

as nehu value, $20,000.00 as pua value and $60,000.00

as commercial mullet value) as representing the fair

value of the four fisheries here sought to be con-

demned as of June 17, 1932.

The John li Estate, Ltd., is further awarded, as

just compensation for the partial taking of its fish-

ing-rights by the government for the period from

May 18, 1924, to June 17, 1932, the following:

(a) the sum of $3000.00, with interest at 8% from May 18, 1925,

(b) the sum of $3000.00, with interest at 8% from May 18, 1926,

(c) the sum of $3000.00, with interest at 8% from May 18, 1927,

(d) the sum of $3000.00, with interest at 8% from May 18, 1928,

(e) the sum of $3000.00, with interest at 8% from May 18, 192-9,

(f ) the sum of $3000.00, with interest at 8% from May 18, 1930,

(g) the sum of $3000.00, with interest at 8% from May 18, 1931,

(h) the sum of $3000.00, with interest at 8% from May 18, 1932,

—all interest items running to the date of judgment

herein; the [65] aggregate amount whereof (which

will be hereafter accurately computed and in-
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serted in the judgment) aggregating approximately

$34,752.00.

Judgment in conformity with the above findings

and decision will be signed upon presentation.

Dated : Honolulu, T. H., this the 23rd day of June,

1934.

/s/ WILLIAM B. LYMER,
Judge, United States District Court,

Territory of Hawaii.

[Endorsed] : Filed Jun. 23, 1934. 166']

[Title of Court and Cause.]

EXCEPTION TO DECISION

Comes now THE UNITED STATES OF
AMERICA, petitioner herein, by Sanford B. D.

Wood, United States Attorney for the District of

Hawaii, and excepts to the Decision heretofore filed

in the above entitled Court and cause on the ground

that the same is contrary to the law and to the

evidence and to the weight of the evidence.

Dated: Honolulu, T. H., June 27, 1934.

THE UNITED STATES OF AMERICA
Petitioner

By /s/ SANFORD B. D. WOOD
United States Attorney

District of Hawaii.

[Endorsed]: Filed Jun. 27, 1934. [68]



John li Estate, Ltd., et al. 83

[Title of Court and Cause.]

SYLLABUS
1. EMINENT DOMAIN. MEASURE OF DAM-

AGES. RIGHT TO COMPENSATION FOR
DAMAGES INFLICTED BY TAKING.
When private property is taken by the Govern-

ment in Eminent Domain proceedings, the owners

thereof are entitled to "just compensation" therefor

under the Fifth Amendment to the Constitution:

that is, the value of the property taken and also

damages (within proper limits) inflicted by the

taking; and where the entire value of a parcel of

land (owned by the owners of certain fisheries) will

be destroyed by the taking of the fisheries and it is

shown that said land is physically contiguous to the

fisheries and used solely in connection with their

operation and derives its entire value as an adjunct

to same (being operated as an integral part of the

fishery enterprise) the owners should be awarded

ages for the destruction of the value of said land,

(a) the value of the fisheries taken and (b) dam-

2. EMINENT DOMAIN. MEASURE OF DAM-
AGES. NO RECOVERY FOR CONSEQUEN-
TIAL DAMAGES.
Where fish-ponds, owned by the owners of fisher-

ies taken by Eminent Domain, are not contiguous

to the fisheries taken, and are not used as an

adjunct thereto or conducted as a part of the same

enterprise, the fact (if it be a fact) that the fish-

ponds are dependent for their "pua" supplies upon
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said fisheries and that the taking of the fisheries

by the Government will result in inability to re-stock

the ponds with "pua" so that they will become in-

capable of operation at a profit, as heretofore, does

not entitle the owners of the ponds to an award of

damages for injury to their business of operating

same, since such damages are consequential and

[70] hence damnum absque injuria; and, in the

present case, HELD, that the proofs fail to estab-

lish that the taking of the fisheries will result in a

deprivation of "pua" supplies for these fish-ponds,

such supplies being readily obtainable, and shown

to have been customarily obtained, elsewhere.

3. EMINENT DOMAIN. ELEMENTS OF COM-
PENSATION. PROPERTY HAVING NO
"MARKET VALUE".
Sea fisheries may be said to belong to that type of

property which has no definite market value; they

are not bought or sold on the market—only one sale

of a fishery has apparently been consummated in

more than a generation ; and lacking a market value,

their value to their owners may properly be shown

in an action to condemn them, and this value (which,

when determined, will be awarded as compensation)

may properly be arrived at by considering their

productiveness and capabilities and the amount of

rent they are capable of producing.

4. EMINENT DOMAIN. "JUST COMPEN-
SATION". COMPENSATION INCLUDES
AWARD FOR INHERENTLY VALUABLE
NEHU FISHING-RIGHT IN FISHERIES



John li Estate, Ltd., et al. 85

TAKEN BY EMINENT DOMAIN,
ALTHOUGH SAME NOT NOW COMMER-
CIALLY VALUABLE DUE TO GOVERN-
MENTAL RESTRICTIONS ON ACCESS TO
THE FISHERIES.
When it appears by evidence that two privately

owned sea fisheries possess both mullet and nehu

fishing rights of value, the former shown to have a

leasing value of $150 per year and the latter of

$200 per year, and it is further shown that, from

a time prior to the leasing of the fishery for $150

per year, the Government, through Navy Regula-

tions, has rendered impossible or utterly non-feasible

the profitable leasing of the nehu rights (which,

except for such regulations, the owners could have

leased for $200 yearly) "just compensation" for

the taking of the two fisheries by Eminent Domain

proceedings must include an award not only of the

value of the mullet rights but also of the nehu
"to-"

rights.

5. FISHERIES. ORGANIC ACT, SECTION 95.

EXCLUSIVE RIGHTS.
Within the meaning of Section 95 of the Organic

Act of Hawaii, the fishing rights granted to tenants

by the Act of 1846 were ''exclusive".

6. FISHERIES. ORGANIC ACT, SECTION 95.

"VESTED" RIGHT OF PISCARY.
One who on June 14, 1900 (when the Organic Act

took effect) owned, in fee simple, a kuleana within

an ahupuaa with adjacent fishery, owned a "vested"
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right of piscary in such fishery within the meaning

of Section 95 of the Organic Act, by virtue of his

ownership of such kuleana, the said [71] right being

an appurtenance to the kuleana, and being '*an ac-

crued, fixed, absolute and transmissible interest".

7. FISHERIES. ORGANIC ACT, SECTIONS 95

and 96. CONSTITUTIONALITY.
Sections 95 and 96 of the Organic Act, containing

mandatory provisions as to establishing vested fish-

ing rights, are not unconstitutional but valid and

are conclusive on the rights of those properly

coming within their terms, viz., owners of "vested"

and "exclusive" fishing rights.

8. FISHERIES. ORGANIC ACT, SECTIONS 95

and 96. EFFECT OF JUDGMENT ESTAB-
LISHING FISHERIES IN NAME OF KONO-
HIKL

AVhen. in accordance with the provisions of Sec-

tions 95 and 96, Organic Act, the konohiki of cer-

tain fisheries procured a judgment establishing title

to same in his name, the effect of this action was to

"establish", as well, the fishing rights of all tenants

owning vested rights of piscary in same, the Kono-

hiki holding said fisheries under said judgment as

trustee for all tenants whose rights were not extin-

guished by the repeal of the fishing laws. [72]
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[Title of Court and Cause.]

DECISION.

Acting under the provisions of the Act of Con-

gress of April 14, 1930, (46 Stat. 165), the Govern-

ment instituted this proceeding in Eminent Domain

to condemn the Hoaeae and Apokaa Fisheries, at

Pearl Harbor, Oahu, Territory of Hawaii, both of

which ancient fisheries were established (Exhibit

**A" for respondents) under the provisions of Sec-

tion 96 of the Organic Act, their descriptions by

metes and bounds being set out in the Petition here-

in. After the case was at issue all parties, by stipula-

tion, waived jury and the case was tried by the

Court, sitting without a jury. The present decision

will accordingly cover both findings of fact and of

law, and the findings of fact will be general, as

authorized by 28 U. S. C. A. 773 (amended, 46 Stat.

486).

At the trial of the cause the Government made a

formal showing of "public necessity" for the acqui-

sition of these [73] fisheries and the evidence and

stipulations of counsel further established that all

necessary preliminary steps had been taken by the

Secretary of the Navy and the proper Government

officials, including negotiations for purchase and

failure of same; and evidence of values and on

claims for alleged damages resulting from the

taking was adduced. It now devolves upon the Court

to determine the "just compensation" to which the

respondents are entitled, under the provisions of the
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Fifth Amendment to the Constitution, by reason of

the taking of these fisheries for public use—which

compensation must embrace (a) the value of the

property taken and (b) the damages (within proper

limits) inflicted by the taking. Campbell v. U. S.,

266 U. S. 368, 371.

The two fisheries sought to be condemned (which

represent the entire property "taken" by virtue of

this proceeding) have an aggregate area of 151

acres, Hoaeae having an area of 111 acres and

Apokaa an area of 40 acres. All of the evidence ad-

duced, on behalf of all of the parties, was directed

to establishing an aggregate value for the two fish-

eries, taken together, there having been no serious

attempt on the part of any one to show the values

of the two fisheries separately. The first Government

witness (and the only one offered directly on values)

Commander E. R. Pollock, did, indeed, refer to a

claimed acreage value of $10.61 per acre (based on

the rentals received for the Waiawa fishery) and of

$8.37 (based on the purchase price of the Waimalu
fishery) but he abandoned these figures on area in

favor of his final computation of $2500 as the value

of the two fisheries, taken together, [74] on the basis

of the actual rental of $150 per year (capitalized at

6%) for which the two fisheries were shown to have

been leased. This amoimt ($2500) represents the

value of the two fisheries as conceded by the Govern-

ment.

The evidence as to the value of the two fisheries

adduced from all of the witnesses for the respond-
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ents was, likewise, as to the value of same taken to-

gether; and a finding of aggregate value, only, is

therefore all that can be made in this case. I may
state that computation of values on the basis of acre-

age is patently an untrustworthy and unsound com-

putation and would not be adopted by the Court in

any event, in any ordinary case, since other factors,

such as the character of the shore line, the depth of

the waters, the presence or absence of fresh water

streams entering into the fisheries with the conse-

quent effect of creating brackish waters in some por-

tions thereof and without this effect being operative

on other portions (besides other considerations) are

factors of such varying and unequal influence as to

render a mere consideration of acreage a very un-

trustworthy and unsound standard of values. There

will therefore be no attempt on my part to make

any finding on the value of these two fisheries sepa-

rately (either on the basis of area or otherwise), but

only on their aggregate value in an amount which

the Government must pay to the owners thereof.

In determining the value of these, and other like

shallow-water fisheries, it is to be kept in mind

that their value is largely dependent on their sup-

plies of (1) mullet, (2) nehu, (3) pua, and (4)

shell fish—shrimps, crabs, etc. The evidence in this

case shows that the two fisheries sought to be con-

demned abound in mullet and nehu and have a

substantial supply of pua and shell-fish. Mullet, of

course, is a clioice [75] edible fish, nelui is a small
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fish practically valueless except as a bait for tuna-

fishing, but having a very substantial value as such

bait; pua is the spawn of the mullet—the newly

spawned mullet (before it has any value as an

edible fish) used by owners of fish-ponds for stock-

ing their ponds, as it seems to be established and

was satisfactorily shown in this case that mullet do

not spawn in fish-ponds and that these ponds are

dependent, for their continued supply of mullet,

on pua obtained from fisheries and elsewhere for

pond-stocking purposes.

The conceded figure of $2500 which the Govern-

ment admits these two fisheries to be worth, was

arrived at (as already noted) by capitalizing the

rental of $150 per year (now being paid as rental

on the two fisheries) at 6%. And the respondents

have adopted the same method of computing value,

but have pointed out that this computation will give

merely the value of the fisheries as mullet fisheries,

disregarding entirely any value incident to the

supplies of nehu and pua within them. Inasmuch as

both the Government and the respondents have

used this method of capitalizing the rental in ar-

riving at their values, the Court has no hesitation

in adopting the same, for, while evidence of rentals

from leases of property are by no means conclusive

and are, in many cases, highly unsatisfactory, in

arriving at the market value or actual value of

property, every case is governed by its own circum-

stances and in this case the rental received would

seem to be the best evidence obtainable as to value.
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Since the formation of our Territorial government

over thirty years ago and for a half-century prior

thereto, there has apparently been only one direct

sale of a fishery (meaning thereby a sale of a fish-

ery without a transfer of appurtenant land) of

record. The [76] Government was able to cite at

this trial only one instance of such sale. So that,

other evidence being lacking (such as the evidence

of sales of similar property, similarly located or

situated) one must fall back upon the familiar

rule of permitting in evidence and considering ''the

best evidence available" as to value, which in this

case would seem to be the rental received from these

same fisheries over a period of years. At all events,

both sides have seen fit to adopt this method of

arriving at the value ; it is not inherently improper

or wrong; and neither side can complain when the

Court adopts the same method and uses the lease-

hold rental, capitalized at 6%, as the basis for

computing the value. In the report to the Secre-

tary of the Navy (Exhibit No. 7 for the Govern-

ment) the Navy Board, in its "summary" says (p.

24): ''Capitalization of rentals upon a 6% basis

IS IN ACCORD WITH PAST PRACTICE and

is fair to both parties."

But the Court will rule with the respondents on

the point that the value thus ascertained is, after

all, the value of these fisheries as mullet fisheries

only. The witness Chillingworth appraises the mul-

let rights (p. 36 of his testimony) at $150 per year

and the nehu rights he appraises separately. It is



92 United States of America vs.

his obvious conclusion that the present operation

under the $150 Kakegawa lease is as A MULLET
FISHERY ONLY, and this is the reasonable

view; and, as nehu cannot be taken from the fish-

eries by operators of deep-sea sampans imder ex-

isting circumstances, nor for years prior to the

execution of this lease (as hereafter shown) it is

clear, at least, that the nehu value is not and could

not be included as any part of the consideration

covered by the rental reserved. Therefore if there

is additional value due to the presence of supplies

of nehu which are commercially valuable (I do not

[77] here advert to possible pua or other fish-

life) this must be considered in determining the

value of the fisheries taken.

I find from the evidence adduced that these fisher-

ies do contain a valuable nehu supply. It is unneces-

sary to review this evidence, as it is uncontradicted.

Three witnesses, Chillingworth, Beyer and Nishi,

place a value of $200 per year for the right to take

nehu from these fisheries—this testimony being

predicated upon free access to the waters of the

Pearl Harbor Loch being available to ordinary

large-sized fishing-sampans.

On this point of access for sampans, it is a mat-

ter of local history and of notoriety, of which this

Court takes judicial notice, that fishing boats—cer-

tainly those manned by aliens—are and for years

past have been, very generally excluded from the

channels of the Pearl Harbor waters, and that under



John li Estate, Ltd., et al. 93

United States Navy regulation and Presidential exe-

cutive order and Federal statutory authority fishing

boats manned by aliens are excluded from operating

in the waters giving access to these fisheries. If it

were not proper to take judicial notice of those

notorious facts of local history and concern, there

is sufficient evidence in the record of this present

trial (standing alone) to establish the fact of re-

striction and exclusion, for a number of years past,

by the Government. Beyer's testimony points that

way and the examination of Chillingworth develops

the matter with sufficient clearness; and the U. S.

Attorney himself recognized the situation when he

said: "The witness's ( Chillingworth 's) testimony

* * * is predicated upon the ability of the fisher-

men to enter Pearl Harbor and get the fish and

take them out * * *. THE PREVENTION OP
DOING THAT * * * RESTS UPON THE GOV-
ERNMENT'S EXERCISE OF ITS OWN FUND-
AMENTAL RIGHT IN EXCLUDING BOATS
from going into Pearl Harbor AS A MATTER
OF NAVAL REGULATIONS. [78] Therefore, any

damage suffered BY REASON OF NOT GOING
IN THERE is purely consequential * * * some-

thing which cannot be considered by the Court in

arriving at damages for nehu fishing." Chilling-

worth's examination, p. 38). It may also be added

that judicial admissions of exclusion orders are to

be found in answers of the Govermnent in two

cases (li Estate v. U. S. and O. R. & L. v. U. S.)
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on file in this court: Civil No. 147 and Civil No.

148. This matter is of minor importance, perhaps,

except as explaining an otherwise obscure situa-

tion. The relevant and important fact is that, if

these regulations were not in force, the larger

sampans (manned in large part by aliens, which the

evidence shows is a necessity) would have free

access to the waters adjoining these fisheries. This

is all important because it is the operators of these

large, deep-sea sampans who provide the market

(a ready market) for nehu. The exclusion of these

deep-sea sampans means the denial, entirely, of

this otherwise available nehu-market. The evidence

of Engineer Mann (and see Exhibit "B" for re-

spondents) shows that the depth of the waters along

the boundaries of these fisheries (and also within

the Apokaa fishery) is such that sampans of 41/2

and 5 feet draft could operate, with care, (if not

denied access thereto) over substantial parts of the

fisheries themseh^es and that nehu fishing could

be successfully carried on. The witness Mark Rob-

inson testified that his father's boat, the "Ewa",

70 to 80 feet long and with a draft of about five

feet, was frequently brought, in the old days, 'Svell

within the boundaries of the Hoaeae Fishery" and

within 300 feet of the shore line of same. Unless,

then the Government has a plenary right to ex-

clude fishing sampans from the Pearl Harbor

Lochs, without accounting to the owners of fisheries

whose valuable use of same is damaged [79] there-

by, the respondents must be compensated for the
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value of their nehu within these fisheries which they

would otherwise profitably sell were it not for these

Governmental regulations. But, of course, while the

Government has the sovereign power to exclude

fishing sampans from these waters, it must pay

proper compensation to the owners whose "prop-

erty" is thus "taken". It is clear that the Gov-

ernment may not exclude fishing-sampans from

access to these fisheries without compensating the

owners for consequent loss of income otherwise

realizable through the sale of nehu, a well recog-

nized, commercially valuable enterprise. Accord-

ingly, the Government may not now defeat re-

spondents' claim that their valuable right of selling

nehu from these fisheries must be included in com-

puting the value of the property now to be taken

hy Eminent Domain, by invoking the existence of

Navy regulations excluding fishing-sampans from

access to the fisheries.

Inasmuch as the Government (see "Answering

Memorandum of Plaintiff") is not urging against

an award of value (if any) for the taking of the

nehu fishing rights, the claim that same need not

be compensated for because taken under paramount,

sovereign power in aid of navigation or defense

—

the Government stating, in effect, that the present

suit, under 46 Stat. 165, contemplates payment for

actual losses sustained even when "sustained by

reason of the exercise of a paramount Govern-

mental function"—it is sufficient for the purposes

of the present decision merely to make the find-
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ing (which the Court has herein made) that Gov-

ernmental regulations do in fact exist preventing

respondents from marketing their nehu supplies

(i. e., depriving them of this specific "profitable

use" of their property). The contention of the

Government, [80] in opposing any finding of value

incident to nehu fishing rights, is that ''the evi-

dence is insufficient to justify a finding" that the

nehu rights "were not included within the lease

at $150 a year." (See page 13, Government's Mem-
orandum). Having already ruled that the evidence

amply justifies the finding that the rental of $150

per year under the said lease is reasonably and

actually based upon the value of fishing rights

exclusive of nehu fishing rights, it is therefore not

necessary to discuss at any length the proposition

that, notwithstanding the Nav}^ regulations in force,

compensation would be due to those whose valuable

property rights are impaired thereby, irrespective

of the Act of Congress here proceeded under. I

cannot refrain, however, from presenting in an

Appendix to this decision (serving as a foot-note

hereto) a brief discussion of this point of law

—

which I deem justified for the reason that this very

question is elsewhere injected to some degree, into

the case in connection with the Government's ob-

jections to considering any alleged damage to the

value of the 1/8 acre piece resulting from the

taking of the fisheries. Reference is accordingly

now and, where apropos, hereafter made to said

Appendix.
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The value of the right to sell nehu from these

fisheries must be considered and included in the

amount fixed as the value of the property taken.

The leasing value of these rights, in these two

fisheries, has been stated by uncontradicted testi-

mony to be $200 per year. This, the witnesses, in

eifect, say is the yearly rental for which the nehu

rights could be freely leased. Adopting the method

heretofore employed of capitalizing this yearly

rental at 6% results in a value of $3333.33 which

may appropriately be [81] adopted as the value of

the nehu rights. The Court adopts this figure.

As to any value incident to these fisheries by

reason of supplies of pua and shell fish, no claim

is made by any of the respondents (either the

owners of the Konohiki rights or the Dowsett Co.,

claiming Hoaaina or tenant rights) for damages

or an award of values. Naturally the Court cannot

consider any possible value, if any there be, ac-

cording to these fisheries by reason of supplies of

pua and shell fish therein. If the respondents

claimed a pua value the evidence adduced is too

nebulous and unsatisfactory to aid the Court in

determining the possible value of the pua. It seems

to have been shown that, under present conditions,

the right to pua supplies has no recognized com-

mercial value. But the respondents have waived

any claim to pua value as incident to the value

of the fisheries proper. The only claim based upon

the loss of the right to take pua within these fish-

eries Is advanced by the respondents J. L. P. and



98 United States of America vs.

Mark Robinson, as owners of the Honohano fish

ponds, they claiming that the value of these ponds

is entirely destroyed by reason of the loss to them

of the pua supply now within these fisheries. This

is a claim for a damage "incident to the taking"

rather than for an award for something contrib-

uting to the value of the property actually con-

demned, and it will be hereafter considered as such.

The Court accordingly finds that the full "value

of the property taken" by these proceedings (to-

wit, the two fisheries) is the sum of $5833.33, rep-

resenting the value of these two [82] fisheries as

mullet fisheries ($2500) and as nehu fisheries

($3333.33).

An additional word may be said, before leaving

this phase of the case, in further justification of

considering the rental value of the mullet and nehu

rights in these fisheries, as the proper basis for de-

termining the value to be paid as "just compensa-

tion" for their taking. That word is this: These

fisheries may be said to belong to that species of

property which has no definite "market value".

There is no criterion of other sales of similar prop-

erties ("bought and sold in the market") by which

their value may be determined. They are, in fact,

property having value to the owner thereof, but

without a definite "market value." And it has been

lucidly pointed out that where "property about to

be taken by condemnation has no market value, the

amount of rent * * * it is capable of producing * * *

is competent and material evidence to determine



John li Estate, Ltd., et al. 99

what is just compensation for its taking". Northern

Pac. Railway Co. v. North American Tel. Co. (8

C. C. A.), 230 F. 347, 352. And the same case quotes

a decision of the Supreme Court of Illinois holding

that (as to property which is not bought and sold in

the market or subject to sale in that way, and hence

which ''has no market value") in ascertaining "the

value of property which has no market value", one

of the important considerations" is "its productive-

ness and capabilities for yielding profits TO THE
OWNER" Sanitary District of Chicago v. Pitts-

burgh Railway Co., 216 111. 575, 584. And see also

St. Louis, K. & A. Railway Co. v. Chapman, 38

Kansas 307, 16 Pac. 695. And note this language:

"If property has NO MARKET VALUE, then it is

a question of REAL or ACTUAL value [83] AND
EVERY FACT BEARING UPON SUCH VALUE
MAY BE SHOWN, and those acquainted with the

property and its surroundings may give their opin-

ion of its value, though not experts in the strict

sense." 2 Lewis Eminent Domain, (3rd ed.) Sec.

706.

Having determined the amount of compensation

to be paid by the Government for the property

actually taken (i. e., the two fisheries) under these

proceedings, it must now be determined whether fur-

ther compensation must be paid by way of damages

to other property, of any of the respondents, directly

occasioned by the taking of the fisheries. And this

presents for consideration the claim for damages to

the 1/8 acre piece (the house-lot) and the Hano-

hano fish-ponds.
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As to the house-lot (the 1/8 acre piece) this small

area of land is owned in fee simple by J. L. P. and

Mark Robinson. It is a part of the lele of Apokaa,

(within the ili of Hanohano) and is situate on the

shore of the Apokaa fishery, being ''physically con-

tiguous to the waters" of that fishery. The evidence

show that this land is "very low land", the high-

est point "not two feet above tide water", and

"thoroughly soaked with salt", so that it is im-

possible to grow anything on it. This piece of land

is entirely valueless except for the one purpose for

which it has been used, which is as an adjunct to the

fisheries. There is a small shack (without even

wreckage value) situated on it and this small land-

area, with shack thereon, is evidently used by the

lessee of the fisheries as a vantage point for oper-

ating same—the lessee and his fishermen occupying

the shack and using shack and land for the keeping

and drying of nets, etc., and, in general, as a [S4]

headquarters used in connection with operating the

fisheries—particularly Apokaa. Aside from this one

use, the testimony shows this piece of land (with its

worthless shack) is valueless, but, as a location used

in connection with fishing operations in these fish-

eries, it is shown to have an actual rental value of

$60 per year, which amount, the evidence shows, has

been paid by the lessee of the fisheries (under a

lease of the house-lot, Ex. "Gr") for some years

past.

Under the evidence, as above reviewed, it would

seem that the two respondents owning this small

piece of land should receive compensation for the
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total destruction of the value of said property which

will result from the taking of the fisheries by the

Government. It seems a clear case of damage to

land not taken but which is ''used in connection

with" the property taken. "If several contiguous

lots or tracts * * * constitute an entire parcel

USED FOR ONE GENERAL PURPOSE BY
THE COMMON OWNER, the inquiry should em-

brace all injuries which will be caused to the entire

body of land. Thus if several tracts are used to-

gether * * * the injury to the whole * * *

should be considered." 20 C. J. 735, 736, and foot-

notes 61 and 62 on page 736. Essex Storage Elec.

Co. V. Victory Lumber Co., (Vt.), 108 Atl. 426.

"The fundamental questions" are "ascertainment of

the * * * value of the property taken plus the

depreciation of * * * value of the property re-

tained". Puget Sound P. & L. Co. v. Puyallup (9

C. C. A.) 51 F. (2d) 688, 695. U. S. v. Grizzard,

219 U. S. 180. See also the language of Mr. Justice

Putney (not representing any point of dissent) in

U. S. vs. Archer, 241 U. S. 119, 145. And see Sharp

vs. U. S., 191 U. S. 341, 354, and very particularly,

Campbell vs U. S., 266 U. S. 268, 371. [85]

Without here discussing the possibility that the

Campbell case has marked a distinct advance, in the

views of the Supreme Court, from the views ex-

pressed in the Sharp case and the Archer case, it is

sufficient to say that our highest court unquestion-

ably allows to an owner damages directly inflicted

to property not taken when the property taken be-

longs to the same owner, and has been used with the
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property damaged "as an integral part" of the same

enterprise. Therefore I should say that, inasmuch as

this 1/8 acre piece has for years been used as a

necessary and integral part of a single fishing enter-

prise (in connection with the operation of the con-

tiguous fishery) ; where said parcel of land, as thus

used, has been of the actual value of $60 per year to

the owners thereof; and where it has been sho'^Ti

that, after these fisheries are taken, the said parcel

of land is divested of ALL value—then the owners

thereof are entitled to be paid as damages the full

amount of the value thus destroyed by reason of

the taking of the fisheries. Here again we are deal-

ing with property which has NO MARKET
VALUE and it will be appropriate to arrive at the

actual value (which will be destroyed) by capital-

izing the $60 per year rental at 6%, which results in

a figure of $1000 as representing the reasonable

value to the owner before the taking and the conse-

quent damage resulting from the taking.

The Court will award to the respondents J. L. P.

and Mark Robinson the sum of $1000 as damages

inflicted on the 1/8 acre piece by the taking of two

fisheries.

As to the claim for damages inflicted on the Hano-

liano ponds, an entirely different picture is pre-

sented. The claim of the pond owners is that, their

one certain source of pua supply for these ponds

being the two fisheries taken, the [86] takinu' of

same will result in an entire loss of pua supply, with

the result that the ponds will become valueless ; and

they therefore ask, as damages, the full value of
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the Hanohano ponds, shown (under the method of

capitalizing rentals received) to be $2042.50.

The difficulty with this contention of the owners

of the Hanohano ponds is that not only have they

failed entirely to establish their contentions as to

the destructive result to their ponds by the taking

of the fisheries, but that the great preponderance of

the evidence presented in the case negatives these

contentions. While it is true that pua do not spawn

in fish-ponds and is also true that the greater part

of the supplies of pua which must constantly be put

into these ponds must be procured from outside

sources, it was affirmatively proved through wit-

nesses for the respondents themselves that the Hano-

hano ponds have for years been sufficiently supplied

with pua from sources other than the Apokaa or

Hoaeae fisheries. Respondents J. L. P. and Mark
Robinson, through a misapprehension, did not know

that they owned the Hanohano ponds in question

until after the filing of this Eminent Domain pro-

ceeding. In consequence, these ponds have been

leased to different lessees than have the fisheries;

and have not been conducted, in any sense, as an en-

terprise connected with the operation or ownership

of the fisheries; and the evidence shows that for

the last two years, at least, Ueda, the lessee of the

larger pond, has procured all of his pua supplies

from the Government fisheries (not far from the

fisheries here being condemned) and from Waikiki

and elsewhere.

It was the contention of these respondents that

the pua could not (or at least not without great ex-
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pense and loss) be transported any considerable dis-

tance. But the greatly [87] preponderating evidence

shows that pua, if properly handled, may be trans-

ported many miles with only a negligible loss. Even

so crude a method of transportation as by tin

buckets is shown to be possible, if hau leaves are

placed within the buckets to prevent the pua from

being unnecessarily bruised—and it was shown that

pua could be safely transported for miles by this

method without appreciable loss. And the evidence

also shows that pua may be transported by boats or

by trucks, if ordinary, simple precautions are taken,

for miles without appreciable loss.

Since the evidence shows that the Hanohano ponds

have not been, for some time past, at least, sup-

plied with pua from the two fisheries taken, but

have received an ample pua supply from other

designated places, the claim of these respondents

that the taking of the fisheries will deprive the

ponds of all pua supply and consequently utterly

ruin the value of the ponds, is not borne out by the

evidence but is affirmatively refuted. If it be

claimed that the securing of pua from these near-

by fisheries will be at less expense than their pro-

curement elsewhere, it must be answered that there

is no showing whatsoever on this point of addi-

tional expense. Ueda, the lessee of the large Hano-

hano pond, testified that, for some years, he paid

the lessee of the two fisheries now taken for the

privilege of taking pua for his Hanohano pond, but

the entire expense incident to this privilege was

only $5.00, $7.00, $9.00 or $10.00 for a year. It is



John li Estate, Ltd., et al. 105

to be gathered from the evidence that, for the past

two years at least, Ueda has been procuring his pua

without any expense other than the indeterminate

expense of transporting same, by crude and primi-

tive methods, from the Government fisheries near

at hand and the Waikiki fisheries some miles away.

It is further [88] apparent that, even if some defi-

nite figure had been shown (as it was not) as an

appreciable added expense for bringing in pua

—

from places farther removed from the ponds than

the two fisheries taken—this would be a clear and,

indeed, typical case of ** consequential damage" re-

sulting from the taking of the fisheries, which the

law never recognizes. Mitchell v. U. S., 267 U. S.

341 ; Omnia Co. v. U. S., 261 U. S. 502.

Counsel for these two respondents urges that the

taking of pua from the Government fisheries gen-

erally is a matter simply of sufferance; that this is

likewise true as to taking pua from private fisheries

(which counsel says would be "poaching") ; but

there is no evidence that the taking of this pua has

been in a secret or clandestine manner or that there

is, in fact, any objection, by the Government or the

private fishery owners involved, to the taking of

pua for supplying these ponds. From all that ap-

pears in the record, this method of procuring pua

by fish-pond owners is general and is accepted with-

out question by all parties concerned and seems to

be a recognized method followed by fish-pond own-

ers, generally, without objection from any one, in

obtaining their pua supplies. It may be that in-

stances may be shown where money is paid for the
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privilege of taking pua, but there has been no inti-

mation of any difficulty or probable objection to

Ueda continuing to obtain his pua supply as here-

tofore, without payment of any kind, or to the

lessee of the small pond from doing the same. The

evidence in this regard falls far short of any

showing justifying any claim of direct damage to

the Hanohano fish-ponds by the taking of the

Hoaeae and Apokaa fisheries. And if any damage

were shown it would, as already said, be conse-

quential and hence damnum absque injuria. [89]

The claim of the respondents, J. L. P. and Mark

Robinson to damages in the sum of $2052.50, or

in any other sum, to their Hanohano fish-ponds by

reason of the taking of the two fisheries here sought

to be condemned, is held to be without merit, and no

damages, with respect to this claim, will be allowed.

The Court has addressed itself, in the decision

thus far, to determining the amount of "just

compensation" which the Government must pay

(a) for the property taken and (b) for damages

to property not taken as to which, because used

with the property taken a a part of the same

enterprise (i. e., as a necessary adjunct of the

fisheries), the damage inflicted thereon must like-

wise be paid. The value of the property (the

fisheries) taken has been determined at the sum

of $5833.33 and the amount allowed as damages at

$1000. This latter amount is awarded definitely to

two respondents only, J. L. P. and Mark A. Rob-

inson. The first amount ($5833.33) is awarded to

all the o^mevs of the two fisheries—and the question

is now presented as to who are the owners of the
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ation the claims not only of claimants to the Kono-

hiki rights in the Hoaeae Fishery (claimed by all

the respondents except Dowsett Co., Ltd.) and in

the Apokaa Fishery (claimed by J. L. P. and Mark
A. Robinson) but the claim of the respondent Dow-

sett Co., Ltd. as claimant of the Hoaaina rights in

the Hoaeae Fishery.

I find, from the evidence and stipulations of coun-

sel herein, that the respondents J. L. P. and Mark
A. Robinson are owners of all Konohiki rights in

the Apokaa fishery.

I find, from the stipulation of record herein, (see

Exhibit "F") that all Konohiki rights in the Hoaeae

Fishery are owned by the following respondents,

in the following frac- [90] tional shares:

J. L. P. Robinson 457/864

Mark A. Robinson

Charlotte O'Keefe Beggs 3/864

W. W. Chamberlain, Trustee for

Annie Jaeger, Deceased 13/864

Hawaiian Trust Co., Trustee for

Rebecca Houghtailing, Deceased 12/864

Matilda A. Foster 12/864

Ella C. Henkenius 3/864

Lucy H. McWayne 13/864

J. L. P. Robinson, E. H. Wode-

house. Trustees of the Estate of

Mary E. Foster 13/864

Caroline J. Robinson 324/864

Victoria Ward, Limited 14/864

Total 864/864
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Inasmuch as the only finding herein made (and

the only finding possible) is for an aggregate sum

as the value of the two fisheries, (Apokaa as well

as Hoaeae), all compensation awarded to the owners

of the Konohiki rights in the two fisheries will have

to be the subject of an amicable settlement between

them; and I have assurances of counsel that a

proper stipulation as to the distribution of the

aggregate compensation will be hereafter filed, so

that, based upon the same, a proper distribution

may be made.

The claim of Dowsett Co., Ltd., however, is for

all Hoaaina rights in the Hoaeae Fishery (by rea-

son of its ownership of a certain kuleana—"the

land of Kaulu in Hoaeae"—within the Ahupuaa

of Hoaeae). I find from the evidence [91] adduced

that this Kuleana was vested in Dowsett Co., Ltd.

during January, 1900, some months prior to the

enactment of the Organic Act of Hawaii, and was

held in fee simple by Dowsett Co., Ltd. at the time

of taking effect of the Organic Act, and lias been

so held ever since. This respondent (Dowsett Co.,

Ltd.) claims—by virtue of its ownership of this

Kuleana—all of the Hoaaina rights in the Hoaeae

Fishery.

Against this claim it may be (and is substan-

tially) urged that Dowsett Co., Ltd. although the

owner of a Kuleana within the Ahupuaa of Hoaeae

at the time of the taking effect of the organic Act

of Hawaii (Sees. 95 and 96), was not tlie owner
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of *'an exclusive fishing right" (Organic Act, Sec.

95) ; or, if so, had no 'Vested right" therein (idem.)
;

or, at all events, not having "established" this

right within the time limited by, and according to

the provisions of said Section 95 and 96, Organic

Act, any fishing right it may have had became

invalid three years after the taking effect of the

Act (which would be June 14, 1903).

Against this latter claim, in turn, it is urged by

counsel for Dowsett Co., Ltd. that the provisions

of the Organic Act requiring registration of vested

fishery rights (i. e., that they be ''established" as

therein provided) are unconstitutional and hence

invalid, so that Dowsett Co., Ltd., is not affected

by them. But without any extended discussion on

this point, this court will (and does) hold that said

provisions are constitutional and are conclusive

on the rights of those properly coming within their

terms (i. e., owners of "vested rights" in "exclu-

sive" rights of fishery), being but an analogous

application of the requirement for the establishment

of title in California upon the entry of that State

into the Union, a principle repeatedly approved

by the Supreme Court of the United [92] States.

Botiller v. Dominguez, 130 U. S. 238, 32 L. Ed.

926; Barker v. Harvey, 181 U. S. 481, 45 L. Ed.

963 ; U. S. V. Title Insurance & Trust Co., 265 U. S.

472. The three points urged against the claim of

Hoaaina rights must therefore be considered and

determined.

The case of Damon v. Tsutsui, 31 Haw. 678, de-

cided by the Supreme Court of Hawaii in Decern-
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ber, 1930, is the most recent decision on Hawaiian

fishery rights. The subject of fishing rights under

the laws of the Hawaiian Kingdom and the succeed-

ing forms of government including the existing

Territorial government is covered with careful

thoroughness in so far as the facts of that case

presented questions for decision. The three points

now under consideration were all adverted to in

that decision although only one of them was defi-

nitely decided. Whether or not this Federal Court

is bound by the decision of the Hawaiian Supreme

Court on these matters is a question that need not

be determined in this case as all that the court

herein is called upon to decide, and hereafter de-

cides, are matters not definitely decided in the

Tsutsui case. The decision in that case must, at

all events, be accorded deference and respect, and

if this present decision is not in harmony with

certain intimations of the Court in the Tsutsui case

or with comment therein not necessary to that de-

cision, it will be seen that the matters here de-

cided are matters which the Hawaiian Supreme

Court definitely refrained from formally determin-

ing. This court agrees with and adopts the view

of the Hawaiian Supreme Court in the case cited in

holding that under the laws as to fishing rights in

force at the time of and prior to the taking effect

of the Organic Act, the hoaainas (or tenants) own-

ed "exclusive fishing rights". "We understand that

within the meaning of these two sections of the

Organic Act the tenants' fishing rights were 'ex-
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elusive.' [93] They excluded all persons except

the konohiki. The public generally, as such, was

excluded". Damon v. Tsutsui, 31 Haw. 678, 692.

As to the second contention—that the hoaaina

had no ''vested right" in the fishery—this court

need not now (and does not) decide whether or not

tenants other than a KULEANA OWNER WITH
TITLE ANTE-DATING JUNE 14, 1900, (when

the Organic Act took effect) owned "vested" rights

of piscary in the sea fishery adjacent to the ahupuaa

of which they were (prior to June 14, 1900) tenants

(residents). Nor have Ave anything to do, in the

case at bar, with claims of those becoming tenants

of the ahupuaa after the passage of the Organic

Act, whether kuleana owners or tenants under leases

or merely by sufferance. It is the claim of Dowsett

Co., Ltd., which has owned, in fee simple, this kule-

ana of "Kaulu" since January, 1900, with which

we are now concerned.

The early and leading case (on Hawaiian fishing

rights) of Haalelea v. Montgomery, 2 Haw. 62, 71

(1858) long ago determined that any one who ac-

quired title to a kuleana (within an ahupuaa with

an adjacent fishery) would become owner of a

hoaaina fishing right by virtue of his ownership of

the kuleana, so that a conveyance, by him, of his

kuleana would pass to his grantee this fishing right

AS AN APPURTENANCE TO THE LAND. And
the case holds that this right would pass, along with

the kuleana, whenever the kuleana was sold, without

any mention of the appurtenant fishing right—same
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passing "as an incident" to tlie conveyance. ''Those

persons who fomierly lived a^ tenants under the

konohikis but who have acquired fee simple title

to their kuleanas, under the operation of the Land

Commission, continue to enjoy the same rights of

piscary that they had as hoaainas under the old

system. (See Joint Resolution on the subject of

rights in lands, etc., vol. 2, Statute [94] Laws,

p. 70.) If any person who has acquired a kuleana

on the Ahupuaa of 'Honouliuli,' should sell and

convey his land, or even a part of it, to another, a

common right of piscary would pass to the grantee,

AS AN APPURTENANT TO THE LAND. In

that case it would not be necessary, we apprehend,

to mention the right of piscary in the conveyance

—

IT WOULD PASS AS AN INCIDENT. (See

Kent's Com., vol. 4, p. 517; Comyn's Digest, vol.

4, title Grant, E. 11.)" Haalelea v. Montgomery,

2 Haw. 62 at p. 71.

Even if it be assumed, therefore (which assump-

tion I am not here adopting) that tenants at will

or tenants by sufferance who, as resident of an

ahupuaa possessed a right of piscary in an adja-

cent fishery, had no real "vested rights" (and de-

rived their rights solely through the operation of

the statutes now repealed) and thus lost, irre-

claimably, all rights the moment the Hawaiian fish-

ing laws were repealed, the tenant of the ahupuaa

who owned, in fee simple, a kuleana therein must

nevertheless be held to own, by virtue of his fee

simple ownership of the kuleana, a "vested right"
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of piscary as an appurtenant to his kuleana.

During the early and prehistoric times and up to

1839 the rights of the Hawaiian King, konohiki and

hoaaina were all based upon usage and custom. In

1839 Kamehameha III, as Lord Paramount, re-

sumed control of all fishing grounds and redis-

tributed them. From 1840 to 1846 a Constitution

was granted, land tenure made certain and law

took the place of custom. The Laud Commission

was created and began to sit in 1846. The mere

creation, as a legal concept, of allodial titles to kule-

anas (within ahupuaas having adjacent fisheries)

would doubtless, without further legislation, have

resulted in the rights of piscary attaching perman-

nently to a kuleana formerly held under custom and

usage but title to which had become vested by way

of allodial ownership. But at this [95] very time,

in a Joint Resolution ''ON THE SUBJECT OF
RIGHTS IN LAND", enacted by King, Nobles and

Representatives, the hoaaina fishing rights were

given an express recognition of particular signifi-

cance. It will be recalled that in 1839 (June 7) the

fisheries were repossessed and redistributed and the

same law (with certain changes incorporated there-

in and the whole formally signed November 9, 1840)

first created as legal rights what had theretofore

been mere usage and custom in declaring that fish-

ing grounds ''are for the landlords and for the ten-

ants of their several lands * * *"
, with brief pro-

visions as to the landlords' right of tabu and re-
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ciprocal rights of tenants. Thereafter the organic

Acts of 1846 (enacted April 27, 1846) enacted de-

tailed fishing laws in substance the same as Sections

750 to 756, Revised Laws of Hawaii, 1925, and also

I)rovided fully (and for the first time) the method

of obtaining allodial titles to land and created the

Land Commission. (See Stat. Laws.) At this very

time, then, (1846) when land titles, with their inci-

dents, were in their formative stage, the Legislature

and King (as pointed out in the Montgomery case)

enacted (No. 7, 1846) a Joint Resolution ''on the

subject of rights IN LANDS" in which methods of

obtaining allodial titles to land are treated—("If

any man wish to obtain an allodial title to the land

which he has himself cultivated" etc.—Sec. 4)—and

in which it is expressly declared that "the hoaaina

has also the right to take fish in those fishing

grounds * * * * specified in the laws". (Joint

Resolution "on the subject of rights in lands", etc.,

Vol. 2, Statute Laws, p. 70.) Thus it would seem

that, even if the mere acquisition of a fee simple

title to a Kuleana, under the new system, would not,

by operation of the existing fishing laws alone, have

created a vested right of piscary as [96] an appur-

tenance to the kiileana, the passage of this Joint

Resolution (on "rights in land") can leave no

doubt that such appurtenant rights were impressed

upon fee-simple Kuleanas located within ahupuaas

with adjacent fisheries.

If, as decided in the Montgomery case, these

kuleanas had, as an appurtenance, a common right
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of piscary which would pass "as an incident" to

the conveyance whenever the kuleana was sold, the

kuleana owner, prior to the repeal of the fishing

laws, would certainly own a "vested right of pis-

cary". In this connection the word "vested", as

applied to such ownership, would satisfy the most

exciting definitions of that term. It would be

"accrued; fixed; settled, absolute; and A TRANS-
MISSIBLE INTEREST" in contrast with the pis-

cary rights of the tenant at will or tenant by

sufferance which was neither "absolute" nor "trans-

missible". " 'The integral or entire right of prop-

erty', says Benthan, 'includes four particulars;

(1) Right of occupation. (2) Right of excluding

others. (3) Right of disposition or the right of

TRANSFERRING the integral right to other per-

sons. (4) Right of transmission, in virtue of which

the integral right is often transmitted after the

death of the proprietor, without any disposition on

his part, to those in whose possession he would have

wished to place it.' 3 Benthan 's Works, ed. 1843,

Edinburgh, p. 182." (See Lewis on Eminent Do-

main, 3rd Ed. Vol. 1, sec. 63, footnote 6.)

The United States Supreme Court in Damon v.

Hawaii, 194 U. S. 157, 161, recognizes, at least

tacitly, that the common right of piscary owned by

tenants owning land within the ahupuaa would pass

"as an incident to the land" when conveyed, by

referring, in passing, and without taking issue

therewith, to the contention that "as a fishery of an

overlord or konohiki, UNLIKE THE RIGHTS OF
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TENANTS, did not pass AS AN INCIDENT OF
LAND" (sic, not as "an incident TO THE TEN-
ANCY"), etc. It would seem that the tenants' com-

mon right of piscary, as truly [97] as the kono-

hikis' rights (Damon v. Hawaii, supra, at page

158), "however anamalous", if " sanctioned by legis-

lation" and "erected into a property right" will

be "property", rather than a mere privilege or re-

striction—and it must be noted that not only does

the U. S. Supreme Court refer to "restrictions"

cutting down the konohiki's property right (when

referring to the tenants' rights), but also refers

to the "restrictions upon their TENANT'S" rights.

Damon v. Hawaii, supra, at page 160. So also the

statutes of 1846 and of 1859 (sec. 751, K. L. H.,

1925) refer to "restrictions" on the tenants' rights.

Each right was a restriction against the other. Both

were property and both vested. And the Hawaiian

Supreme Court, in the Tsutsui case, spoke advisedly

and authoritatively when it referred to the tenants'

rights as being a "part" of the "title"—i. e., the

equitable title. "THE TITLE was in the konohiki

when it was not IN PART IN THE TENANTS."
Damon v. Tsutsui, 31 Haw. 678, 691.

The case of Smith v. Laamea, 29 Haw. 750, in a

decision rendered in 1927, unequivocally states that

one who acquires title "to a portion of an ahupuaa,

by adverse possession for * * * ten years next

preceding the commencement of the action" (be-

gun Oct. 13, 1924—as the Hawaiian Circuit Court

files show) becomes entitled to a right of piscary
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in the adjacent fishery—the court quoting at length,

and with approval, the language in the Montgomery

case (2 Haw. 62, 71) declaring that, upon a convey-

ance of a kuleana, the common right of piscary

would pass as an appurtenance thereto. The sig-

nificant feature of the Laamea case is that it was

decided by tlie present Hawaiian Supreme Court

AS NOW CONSTITUTED; and it states that if a

fee-simple title to a portion of the ahupuaa origi-

nated even as late as approximately 1924 (certainly

long years after the repeal of the fishing laws in

1900) the owner of such parcel of land would [DS]

become entitled, upon acquiring title, to an appur-

tenant right of fishery. The court says (Syllabus)

:

'

' One who acquires title to a portion of an ahupuaa

EITHER BY CONVEYANCE OR ADVERSE
possession" becomes entitled to a common right of

piscary—and referring specifically to the period

1914-1924. The decision in substance clearly spon-

sors the proposition that, when one enters upon

land (within an ahupuaa with adjacent fishery),

long after the repeal of the fishing laws in 1900,

Lis mere entry upon the land and residence thereon

does not, of course, entitle him to any common right

of piscary ; but if his residence is maintained there-

on for a period, and under circumstances, resulting

in his acquisition of title by adverse possession,

the moment he acquires such title he also acquires

a common right of piscary AS AN INCIDENT TO
HIS OWNERSHIP OF THE LAND. This gives

])oint to the view (and is shown definitely by the
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language of the Syllabus) that any tenant who at

any time since the creation of allodial titles in

Hawaii, might purchase a KULEANA (private

ownership in which, by a predecessor, antedated

June 14, 1900) within an ahupuaa with adjacent

fishery, would acquire a common right of piscary as

an appurtenance to the kuleana purchased—in other

words, he would acquire it AS GRANTEE UNDER
HIS DEED, from his grantor, and not merely un-

der the Hawaiian statutes creating fishing rights.

If the case of Damon v. Tsutsui, 31 Haw. 678, 688,

holds otherwise (as it apparently does) I am com-

pelled to differ with that decision. Certainly, the

same court, in Smith v. Laamea, declared that THE
ACQUISITION OF THE TITLE CARRIED
WITH IT THE FISHING RIGHT (instead of

the new tenant acquiring the same ''by means of

the statute" or by "statutory grant"), as the

Hawaiian fishing statutes had been repealed in 1900

and the title referred to in that case was not

claimed to have been acquired until, approximately,

1921. Naturally, what I here say as to the Tsutsui

case is not necessary to the decision of the case at

bar. [99]

Without passing, in any way, upon the status of

any other type of hoaaina or tenant, it is my clear

view that Dowsett Co., Ltd. owned a vested right of

piscary, in the nature of a hoaaina right, prior to,

and at the time of, the enactment of Sections 95 and

96 of the Organic Act, and that this right of piscary

was not extinguished by the taking effect of that
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Act. In my opinion it would not have been extin-

guished, even if the words ''subject, however, to

vested rights" had not been employed and did not

appear in said Sec. 95. On this point legal au-

thorities are not lacking. But with the saving clause

directly inserted in said Sec. 95 there can be no

doubt as to the result. The Dowsett Co., Ltd. had a

vested right of piscary immediately after the enact-

ment of the Organic Act.

The claim advanced that the Dowsett Co., Ltd. by

reason of the fact that it is a corporation, could not

acquire Hoaaina rights, must be dismissed as frivo-

lous. Corporate ownership of land was recognized

in Hawaii, of course, from the very beginning of its

modern civilization; and when the early Hawaiian

statutes impressed upon a kuleana, as an appur-

tenance to the land, the Hoaaina 's right of piscary

in a fishery adjacent to the ahupuaa, the acquisition

of title by a corporation to land within the ahupuaa

vested in the corporation the appurtenant right of

piscary. This contention has, I think, never before

been seriously advanced and it has always been as-

sumed that corporate ownership may properly ex-

tend to all the incidents of property. The Hawaiian

Supreme Court in the Tsutsui case, 31 Haw. 678, at

687 (in referring to the acquisition by a corporation

of land within an ahupuaa with adjacent fishery)

says: "When C. Q. Yee Hop & Co. purchased, that

corporation BECAME A TENANT".
It it further urged that, inasmuch as the Dowsett

Co., Ltd. does not reside upon its kuleana, and has
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not resided thereon [100] for a good many years, it

cannot claim compensation for the loss of the ap-

purtenant fishing rights. This claim, also, is held to

be without merit. Assuming, but not deciding, that

only tenants actually residing on the ahupuaa can

take fish from the fishery, nevertheless a non-resi-

dent owner of a kuleana within the ahupuaa, as

owner of the appurtenant fishing right, may at any

time take up residence on the kuleana and forthwith

exercise the fishing rights; and accordingly when

the Government now steps in and takes the entire

fishery, the kuleana owner is certainly entitled to

compensation for the taking of his property right

—

for, when taken, he can no longer resume, at his elec-

tion, residence on the kuleana and enjoyment of his

fishing right, for it is gone. The taking of the

fishery will mean a taking of the vested right of the

Dowsett Co., Ltd. to fish therein.

The question next presented is whether this vested

right is still valid or was invalidated by failure of

this respondent to "establish" same as provided for

in Sec. 96 of said Act. Sees. 95 and 96 of the Or-

ganic Act provided that "vested rights" (which I

construe to include the hoaaina rights of Dowsett

Co., Ltd. herein) should not "be valid after three

years" from the taking effect of the Act unless

"established" as provided in Sec. 96 by instituting

appropriate proceedings within two years. It is con-

ceded that Dowsett Co., Ltd. has taken no steps to

establish its vested right. However, it is my view
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that the judgment establishing these fisheries in the

name of Mark P. Robinson (Exhibit ^'A" for re-

spondents) as konohiki of same, would, in legal con-

templation, establish the vested right of Dowsett

Co., Ltd. as a tenant (kuleana owner).

When Kamehameha III, as hereinbefore noted,

resumed (in [101] 1839) all the fishing grounds

(thus extinguishing all the ancient "rights"—or

privileges based upon custom) his sovereign declara-

tion was that His Majesty the King ''hereby

TAKES" the fishing grounds "from those who now

possess them" AND "GIVES" them out anew, pro-

viding in the same section (Laws of 1839, Ch. Ill,

8, 1) that all the "fishing grounds from the coral

reefs to the sea beach" are "for the landlords AND
for the tenants of their several lands" and not for

others. This is the genesis of the fishing rights.

From the moment of their inception they belonged

JOINTLY to the landlords and tenants; and while

this grant of fishing rights antedated the Constitu-

tion of 1840, it was re-enacted immediately after-

ward, and when "the organic Acts" of 1846 were

enacted into law, that law (Article 5th, Chapter 6th,

part first, of the Act to organize the Executive De-

partments), by the provisions of Sections 2 and 3,

vested legal title, passing ownership to both classes

of grantees (under this statutory grant) by provid-

ing (Sec. 2) that the fishing grounds "shall IN
LAW be considered the PRIVATE PROPERTY
of the landlords" (i.e., full legal title thereto being

vested in them) who "shall not be molested" except
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to the extent of the "reservations" immediately fol-

lowing: and (Sec. 3) that "the landholders" (land-

lords) "shall be considered IN LAW TO HOLD
said private fisheries FOR THE EQUAL USE OF
THEMSELVES AND OF THE TENANTS ON
THEIR RESPECTIVE LANDS"—a clear crea-

tion of a trusteeship in the holder of the legal title.

This was the statutory law at the time of the decision

of the case of Haalelea v. Montgomery (1858) ; and

the Civil Code of 1859 and subsequent enactments

perpetuated these provisions in practically identical

terms.

As a matter of background it may here be noted

that the "Principles of the Land Commission"

(Principles adopted by the Board of Commis-

sioners", etc., August 20, 1846) graphically [102]

describe the early concepts of property ownership,

it being repeatedly stated that the landlords who

anciently held large areas of land under the

King, held the same in "trust"; and "when he"

(the konohiki) "put it in the hands of a third per-

son, that third person bore the same relation to him

that he did to the King"—i.e., a trust relation. And
again; "That Act (the Act of 1839) "particularly

recognizes but three classes of persons * * * the

King * * * the landlords and the tenants. Indeed,

Section 9, Chapter 3, of that statute positively for-

bids the lord who receives LAND IN TRUST
FROM THE KING, to place another lord under

himself, over the tenants". If it be said that, prior
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to any legal enactments, the konohiki was holding

in trust merely for the King, certainly after the

enactment of the provision (Sec. 6, Chap. Ill, L.

1839) decreeing that the landlord shall not "cause-

lessly dispossess his tenant", the trusteeship or

stewardship of the konohiki would, from thence on-

ward, include the duty (as trustee) to hold the land

in trust for the King (so far as the overlordship

was concerned) but also (as to the physical enjoy-

ment of the land) in trust for himself and for the

tenant who no longer could be causelessly dispos-

sessed. This being the nature of the early rights in

land, the same general principles would apply to

the correlative rights of konohiki and tenants in the

fisheries, the konohiki holding the title thereto, but

in trust for himself and his tenants. And it seems

to me that this was the basis of the wording chosen

by the King as defining his original grant and the

later wording of the (1846) statutory grant that

"the landholders shall be considered in law to hold

said private fisheries FOR THE EQUAL USE OF
THEMSELVES AND THE TENANTS OF
THEIR RESPECTIVE LANDS".
A practical consideration bearing on this matter

is the [103] question whether Congress INTENDED
the many hundreds (or thousands) of tenants to

validate each of their rights by proceedings in the

courts. While the konohikis, with fisheries worth

$5000 to $50,000 might justly and reasonably be ex-

pected to validate their titles, it seems almost un-

believable that the humble tenant with (in many
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cases) his quarter-acre holding was intended to be

compelled to sue in the courts to quiet his title to

his incidental fishing right under the new law. I am
loath to believe that Congress had any such drastic

requirement in mind. What Congress was con-

cerned with was the status of the many fisheries in

these waters. Such fisheries as were not validated

in title by the owners of the legal titles would be-

come open to the public. The others would ulti-

mately have to be condemned. And it seems a just

and reasonable view that the validation by the

konohikis would satisfy the intention of the law

and would be held such a validation as would pre-

serve and perpetuate the rights of all tenants having

vested, though subordinate, rights.

When, therefore, the konohiki, within the time

and according to the method provided by Sees.

95 and 96 of the Organic Act, obtained a judgment

establishing, in his name, this fishery, he would hold

same as trustee for all tenants of the Ahupuaa of

Hoaeae whose rights were not extinguished by the

repeal of the fishing laws; and, whatever position

other tenants may occupy in this regard, Dowsett

Co., Ltd., having a "vested right", would bo pro-

tected by this judgment and its rights perpetuated

thereby since the Organic Act exempted "vested

rights" from the operation of the repealing statute.

I therefore find that Dowsett Co., Ltd., is the

present owner of the hoaaina rights in the Hoaeae

Fisliery. [104]
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To find that Dowsett Co., Ltd. owns the vested

hoaaina rights of piscary in the Hoaeae Fishery is

one thing; to determine the value of said rights of

piscary is another. It is not humanly possible to

compute the value of this hoaaina right under the

evidence adduced at the hearing of this proceeding.

No evidence was offered as to what, if any, value

there may be incident to the right to take shrimps,

crabs, etc. from the Hoaeae Fisher}^ (or either

fishery) and there has been no attempt to reduce to

computable terms the value of the right of the

hoaaina in such fish as may be taken under the

konohiki's tabu or, in the alternative, under a di-

vision of the catch of all species of fish if and when

the konohiki elects to receive one-third of the en-

tire catch during specific months or seasons. There

is, in short, no showing in this case (and doubtless

no showing could be made) upon which may be

predicated any award, in any definite amount, as

'*just compensation" for the taking of the hoaaina

right of piscary of Dowsett Co., Ltd. But, to quote

an analogous case, '^the right is not to be denied

merely because" the value thereof ''cannot be

proven". Carter v. Territory, 24 Haw. 47, para-

graph 7 of Syllabus. The result must be that out

of the aggregate sum of $5833.33 which the Gov-

ernment must pay as compensation for the property

actually taken (the Hoaeae and Apokaa fisheries)

it should be adjudged that Dowsett Co. Ltd. is en-

titled to share in the sum thus awarded and should

receive such portion of said sum as represents (a)
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the value of its Hoaaina right of piscary in (b) the

Hoaeae Fishery only.

If an amicable adjustment can be made jjetweeii

the [105] parties hereto the Court will approve

such distribution of the said fund as may l)e agreed

to; and this is all the Court at this time can do.

A decree, in conformity with the views herein-

above expressed, should be entered, the terms of

which will be hereafter settled upon notice.

Dated at Honolulu, T. H., this 20th day of April,

1934.

(s) WILLIAM B. LYMER
United States District Court,

Territory of Hawaii. [106]

APPENDIX.
These fishing rights are vested property rights.

Damon v. Hawaii, 194 U. S. 154; Carter v. Hawaii,

200 U. S. 255. Provision for their registration is

embodied in the Organic Act (Sections 95 and 96)

of this Territory.

It is established law that "ANY REGULATION
WHICH DEPRIVES ANY PERSON of the

PROFITABLE use of his property CONSTI-
TUTES A TAKING and entitles him to compensa-

tion". Cooley's Constitutional Limitations, 8th ed.

(1927) Vol. 2, p. 1158; City of Janesville v. Car-

penter, 77 Wis. 301 ; Puna Sugar Co. v. Territory

of Hawaii, 13 Haw. 272; School Corporation of

Andrews v. Heiney, 178 Ind. 1, 98 N. E. 628; City

of St. Louis V. Dorr, 41 S. W. 1094. It is also true

that a taking FOR TEMPORARY USE conies

within the constitutional meaning. 20 C. J. pp.
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678, 679; and see Duckett v. U. S., 266 U. S. 149;

Campbell v. U. S., 266 U. S. 368; Phelps v. U. S.,

274 U. S. 341.

The claim of the Government, urged in other

cases (where this Court has allowed recovery under

the Tucker Act) and still insisted on:—^that the

Navy regulations which deprive respondents of a

profitable use of their property are regulations in

aid of navigation and defense and exercised under

sovereign power, so that respondents are not entitled

to any compensation—is in my opinion utterly

without merit. In the first place it is greatly to

be doubted whether—under the Hawaiian Kingdom

after 1839 (and the immediately succeeding years)

when the ancient, traditional usages had become

statutory property rights; and under the successive

Provisional [107] Government and Hawaiian Re-

public—a paramount right on the part of the Ha-

waiian Government to seize fisheries in aid of navi-

gation or for other sovereign purpose would have

been recognized as a right ABSOLUTELY EXER-
CISABLE WITHOUT LIABILITY TO COM-
PENSATE THE OWNERS. The statutory prop-

erty rights were not titles granted to land adjacent

to navigable waters, with appurtenant littoral rights,

nor even to lands under the waters, but created

title and, with minor exceptions, EXCLUSIVE DO-
MINION OVER SPECIFIED WATERS—the

vesting of direct, exclusive titles and rights of pis-

cary in the fisheries in definite water areas. In

ancient days the fisheries were more important to
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the Hawaiian than the lands he occupied. The lands

apparently were anciently incident to the fisheries.

Damon v. Hawaii, 194 U. S. 154, 160. And when

allodial titles to land were created, the contempo-

raneous creation of vested titles to the fisheries

resulted in the vesting of titles of nearly equal dig-

nity with the titles to land. Some implied sovereign

reservations would exist against the fishery right

which would not exist against the land title—for

example, the right of NAVIGATION over the

waters of the fisheries (in a manner not maliciously

interfering therewith) which, of course, was im-

pliedly reserved for the public, without liability to

compensate the owners. But to take the fisheries

outright, and extinguish their titles, could no more

be legally done without the duty to pay compensa-

tion therefor (I submit) than could landed prop-

erty be taken without rendering just compensation

for the taking. The whole theory that the Govern-

ment may, without compensation, take riparian

lands or interfere with private use of tide-waters,

rests on the doctrine of IMPLIED RESERVA-
TION. This is discussed fully in the ''Decisions on

Motions to Dismiss" in Civil Nos. 147 and 148 of

this Court (pp. 2 and 3), where I have stated: [108]

"The theory on which these cases turn is

stated to be that of an implied reservation;

that, in every grant of lands bounded by navi-

gable waters "made by the crown or the state

as trustee for the public", there is reserved,

by implication, the right to so improve the
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water front as to aid navigation for the benefit

of the general public, without compensation to

the riparian owner." (Citing Sage v. Mayor,

154 N. Y. 61; Scranton v. Wheeler, 179 U. S.

141).

"It is said that "the implication" (i. e., of

an implied reservation) "springs from the title

to the tideway, THE NATURE OP THE SUB-
JECT OP THE GRANT, AND ITS RELA-
TION TO NAVIGABLE TIDE WATER,
which has been aptly called the highway of

the world." Sage v. Mayor, ante."

It would seem that any "implication" of a re-

served right is negatived by the history of the ori-

gin and development of these fishery rights and

their recognition (as rights which cannot be taken

without compensation) under Sections 95 and 96

of the Organic Act.

Immediately upon the United States Government

becoming successor to the Hawaiian Republic, legis-

lation was at once adopted (Organic Act, Sections

95 and 96) recognizing not only the property rights

existing in these fisheries but the RIGHT TO COM-
PENSATION by the owners of same whenever any

fishery should be taken by the Government by Emi-

nent Domain. Hawaii was not acquired by con-

quest or by purchase, but was incorporated into our

Pederal system as a result of treaty negotiations

between two friendly sovereignties; and if, under

the ancient system, the old Hawaiian Government
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had given to fishery rights such a rugged standing

and firm position as to require compensating the

owners if and when their fisheries should be taken

by the sovereign, then the same limitations upon

the taking without compensation would continue

after annexation. And it seems to me that Con-

gress recognized this situation in immediately enact-

ing into the first statutory law provided for the gov-

ernment of the new territory, that compensation

mui^t he [109] made if and wlien any of t'lese

fisheries should be taken under the power of Emi-

nent Domain.

Even if the above reasoning is fallacious, I can-

not escape the analogy of the case of Monongahela

Nav. Co. V. U. S., 148 U. S. 312, 334, 37 L. Ed.

463, 470, where the right to compensation was rec-

ognized for the taking not merely of a lock and dam
built under a prior authority of the State, but also

of the State franchise to collect tolls. The Court, in

Greenleaf-Johnson Lumber Co. v. Garrison (1915),

237 U. S. 251, 59 L. Ed. 939, in commenting on the

Monongahela case quotes from the language of Mr.

Justice Brewer in that case, where he says:

''This lock and dam connected the lower im-

provements already made * * * witli the

upper improvements proposed to be made hy

Congress, and the appropriation by the latter

was conditioned on the Company's undertaking

their construction. This is something more than

the mere recognition of an existing fact: IT

IS AN INVITATION TO THE COMPANY
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TO DO THE WORK; and when in pursu-

ance of that invitation * * * The company

constructed the lock and dam it does not lie in

the power of a State or the United States to

say that such lock and dam are an obstruction

and wrongfully there or that the right to com-

pensation for the use of this improvement by

the public does not belong to its owner."

It seems to me that it may well be held that the

provisions of Sections 95 and 96 of the Organic

Act are not merely a recognition of existing rights

(which they are) but that they contain "an invita-

tion" to the owners of vested fishing rights to appear

before the Territorial Courts and expend the effort

and incur the expense of registering their fisheries.

In other words, in thus registering these fisheries,

the owners thereof have acted on "the invitation

of Congress." Section 96 of the Organic Act ex-

pressly provides [110] that, once having registered

these fisheries, the only way in which these vested

rights may be taken for public use is by condemna-

tion "upon making just compensation" therefor.

I believe that "it does not now lie in the power of

the United States" to say that the right to com-

pensation for the taking of these fisheries by the

public does not belong to the owner.

In the leading case cited by the Government in

its brief herein, as opposing my views (Lewis Co.

V. Briggs, 229 U. S. 82, 57 L. Ed. 1083, 1086) the

Court distinguishes the case it is deciding from the
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Monongahela case by stating that the latter case

"really rests upon ESTOPPEL. The lock and dam
had been constructed by IMPLIED INVITATION
OF CONGRESS."

I am convinced that it does not now lie in the

mouth of the Government to say that compensation

need not be jDaid for a deprivation of these fishery

rights.

[Endorsed] : Filed Apr. 20, 1S3L [111]

[Title of Court and Cause.]

DECISION ON EEHEARING.

SYLLABUS.

1. FISHERIES. HOAAINA'S PISCATORIAL
RIGHTS. NON-USER.

Mere non-user of (failure to exercise) a common
right of piscary, of however long duration, does

not constitute an abandonment thereof by the owTier

of a kuleana with appurtenant piscatorial right,

where there has been no adverse user and no inter-

vening equities.

2. FISHERIES. NATURE OF HOAAINA'S
PISCATORIAL RIGHT. SAME DEPENDS
ON OWNERSHIP AND RESIDENCE.

The hoaaina's common right of piscary is a vested

property right, bearing much resemblance to (al-

though differing from) a "profit a prendre appurte-

nant." It is a right, appurtenant to real i^roperty
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ownership, to enter upon the private property of

another (i. e., the konohiki's fishery) and take there-

from certain products thereof. It is thus "an in-

corporeal thing real." It is, however, a vested right

which is exercisable only while the hoaaina, or

those claiming under him, occupies the kuleana and

it depends on "land ownership and residence

united. '

'

3. FISHERIES. HOAAINA 'S AND KONO-
HIKI'S INTERESTS.

The vested hoaaina right of piscary is a mere

quasi-personal right to take, from the adjacent

fishery, supplies of fish for the personal use of the

hoaaina (or those claiming under him and in pos-

session), with the right to sell so much of this

personal catch as exceeds personal needs. Inasmuch

as the konohiki has a paramount right at any time

(by conveying title to any part or parts of the

ahupuaa) to increase, practically without limit, the

number of hoaainas having appurtenant piscatorial

rights, the value of the piscatorial right of one

w^ho happens to be the sole hoaaina at any particular

time is no greater than if numbers of hoaainas

share the common right of piscary, so long as there

remains in the fishery sufficient fish to satisfy the

needs of the single hoaaina mentioned. It is a

species of vested right which is subject to inde-

terminate diminution. It has no relation to the

amount of fish within the fishery or the monetary

value of same or of the fishery itself. The konohiki
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(whose "private property" the fishery is, subject to

the hoaaina's equitable interests therein) owns the

entire [113] fisher}^ and all products thereof, sub-

ject to the hoaaians' subordinate quasi-personal

right to take fish therefrom.

4. FISHERIES. NATURE OF KONOHIKI'S
RIGHTS.

The right of the konohiki is not merely to tabu

one species of fish or, in the alternative, to receive

one-third of all fish taken from the fishery; but

it consists of all rights, of every conceivable nature,

in the fishery and its products, subject only to the

piscatorial rights of the hoaainas.

5. EMINENT DOMAIN. COMPENSATION,
HOW DETERMINED, WHEN ONE RE-
SPONDENT, OWNING RIGHT IN THE
NATURE OF A PROFIT A PRENDRE,
FAILS TO SHOW ANY MONETARY
VALUE THEREFOR.

When the Government has shown, prima facie,

the value of a fishery for all purposes, as an en-

tirety, it has made out a prima facie showing of all

values, both konohiki and hoaaina; and when fur-

ther evidence discloses a definite and larger value

for the fishery (both for mullet and nehu), and the

value of same, in its entirety, is adjudged by the

Court, it then becomes the Court's duty (28 U. S. C,

724; 40 U. S. C. 258; Sec. 820 R. L. H., 1925) to

determine the "adverse and conflicting claims"

and the "compensation for damages" therefor. And
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in case any particular respondent (in this case the

hoaaina) fails to make a showing of a definite

monetary value for its particular interest, it is

only entitled to nominal damages ; and, in this case,

the konohikis being entitled to the full value of

the fishery, subject to such deduction as is shown

to represent the value of the hoaaina interest (which

in this case was not shown to have any monetary

value) the konohikis are entitled to the entire

amount awarded.

6. CONSTITUTIONAL LAW. EMINENT DO-
MAIN. NOMINAL DAMAGES.

Property is not taken without ''due process of

law" or without "just compensation," by an award

of nominal damages only in a proceeding in which

the owner of a vested interest in the property taken

fails to show any monetary value or damage for

the taking of such interest and no such value or

damage is anywhere shown under the proofs and,

consequently, only a nominal sum is awarded. Provo

Bench Canal & I. Co. v. Tanner, 239 U. S. 323. [11-1]

[Title of Court and Cause.]

DECISION ON REHEARING.

This Court rendered its decision herein on April

20, 1934, in which, inter alia, it was decided (1)

that Dowsett Co., Ltd., as owner of a kuleana within

the Ahupuaa of Hoaeae, owned a vested "common

right of piscary" in the Hoaeae Fishery; (2) that

the validating judgment procured by the konohiki
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of the fishery (within the time and according to

the method provided by Sections 95 and 96 of the

Organic Act) operated to validate not only the

konohiki's title to the Hoaeae Fishery, but also

to validate and perpetuate the hoaaina right of

Dowsett Co., Ltd. in said fishery; and (3) that,

although no evidence was offered on behalf of the

Dowsett Co., Ltd. as to the value of this common
right of piscary in said fishery, the evidence intro-

duced by the other respondents (owners of the kono-

hiki title) PROVED A VALUE OF $5833.33 FOR
THE HOAEAE AND APOKAA FISHERIES
(taken together as mullet and nehu fisheries) with-

out reference to other values, as of shrimps, crabs,

etc., which evidence was entirely lacking in the case)

and that, IN [115] THIS STATE OF THE
PROOFS, the Court must declare (as it did) that

Dowsett Co., Ltd. was entitled to an indeterminate

share in said gross amount awarded ($5833.33) as

compensation for the taking of its hoaaina interest,

although the value of said "right" had not been

shown, nor attempted to be shown, and was in fact

non-computable.

On this point (point 3) the litigants in the case

had presented no argument. The entire argument

and all of the written memoranda filed was directed

to other matters, in particular whether or not the

hoaaina 's right was a vested one, within the mean-

ing of the Organic Act, or, if so, whether it became

invalid by the failure of the hoaaina to procure a

validating judgment perpetuating it under the pro-



John It Estate, Ltd., at al. 137

visions of Section 96 of said Organic Act, At the

time of the rendition of the decision, the finding

that Dowsett Co., Ltd.'s right to a share of the

award must be declared, although this amount was

admittedly non-determinable, seemed to the Court a

logical and necessary finding. As the Court, how-

ever, took up the consideration of succeeding cases,

where the same question was presented in varying

aspects, it became apparent that the propriety of

this part of the decision was subject to serious

doubts. A conference was accordingly called, in

Chambers, on May 5, 1934, at which representatives

of all parties respondent in this case, and others

concerned in succeeding cases, were present, and

the difficulties of the situation outlined by the

Court by way of a statement of matters on which

the Court would require enlightment at the time

a form of judgment for this and succeeding cases

should be settled upon. And thereafter (May 31,

1934) the Court (after further consideration result-

ing in the formative belief that the holding under

point 3, above, was erroneous) of its own motion

called the above case U]) for [116] rehearina- on

this one phase. In the light of the argument on

rehearing and of the Court's own independent re-

search, the point now under consideration has been

carefully reviewed with the result that I feel that

the decision of April 20, 1934, herein was, in this

one matter, inadvertently and erroneously rendered

;

and that Dowsett Co., Ltd., although owner of a

vested hoaaina right which was perpetuated within
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the intent and spirit of the Organic Act (by the

procurement of the validating decree by the kono-

hiki) has utterly failed in its proof as to the value

of its said vested right and is accordingly entitled

to only nominal damages under the decision and

decree of the Court herein.

A brief summary of the principal points covered

by this decision is to be found near the conclusion

hereof (pp. 23 to 26, post) and, in view of the

tedium attendant on reading a necessarily dis-

cursive discussion, it is recommended that interested

parties turn to this summary, first of all, to deter-

mine the general scope of the holdings herein.

The error in the Court's decision in this partic-

ular lies in the finding that when a certain value

"for the Hoaeae and Apokaa fisheries" is made,

the hoaaina must be declared to be entitled to a

share of said value. The Court overlooked (in this

connection, although recognizing it elsewhere) the

elementary point that the hoaaina right of common

piscary is—although a vested property right

—

nevertheless merely A RIGHT TO TAKE FISH,

quasi-personal in its nature, and that this has

nothing to do with the gross value, as such, of the

fishery or of the fish therein. By the phrase "quasi-

personal right to take fish" (as immediately above

and Iiereinafter used) is [117] m(v\nt a ri.i;ht which

is an appurtenance to land but is PERSONAL TO
THE HOAAINA OR HIS REPRESENTA-
TIVES, such as lessees, tenants (at will or other-

wise) or the like who, WHILE ON THE LAND
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(as hereinafter discussed) would have the right to

exercise this right of common piscary. In no sense

is meant a mere personal right in gross—but "a

right appurtenant"—appurtenant to the kuleana

—

although exercisable only by the hoaaina (or one

claiming under him) while occupying the land.

Let it not be thought that the Court is receding,

in any degree, from its findings made in the original

decision herein as to the vested character of the

hoaaina 's right of common piscary. My statement

in this present decision that such right is "a mere

right to take fish" does not change the fact that

same was a vested right, appurtenant to kuleanas

within ahupuaas having adjacent fisheries and that

this vested right survived the enactment of the

Organic Act and was, in the present instance, vali-

dated and perpetuated by the act of konohiki in

procuring his validating judgment for the konohiki

fishery. The Supreme Court of the United States

in U. S. V. Winans, 198 U. S. 371, has, in effect,

decided that "the exclusive" (treaty) "right of

taking fish" in certain streams is a vested property

right, the effect of the treaty being that "the In-

dians were given a right in the land * * * the

right of crossing it to the river" etc.; "the reserva-

tions * * * reserved rights to every individual

Indian, as though named therein". "THEY IM-

POSED A SERVITUDE upon every piece of land

as though described therein. There was AN EX-
CLUSIVE RIGHT OF FISHING RESERVED
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within certain boundaries" etc. And the same gen-

eral reasoning is to be deduced from Suffert Bros.

Co. V. U. S., 249 U. S. 194. And in McCready v. Va.,

94 U. S. 391, the court says: "A right of fishing is

A PROPERTY RIGHT, [118] and NOT A MERE
PRIVILEGE"—referring to the right of citizens

of Virginia, domiciled in particular localities, to use

certain submerged areas for raising oysters. The

right of the Hoaaina, which I here declare to be a

quasi-personal right, was none the less vested. Each

konohiki fishery was subjected to the servitude of

the exercise of this right, on the part of the hoaaina,

or those claiming under him, to take fish for his

or their owm personal use therefrom. When I hold

(as I hereafter do) that the hoaaina right is exer-

cisable only when the land to which it is appurtenant

is occupied by him, this, likewise, has no effect on

the holding that the right was and is a vested one.

It is true that we have nothing exactly like it in

the law. It is an anomaly. But the United States

Supreme Court in Damon v. Hawaii, 194 U. S. 154,

in referring to the anomalous konohiki rights,

stated, in effect, that the konohiki right was as

much a vested right, and no more anomalous as

such, than an easement or profit a prendre. An
easement of a right to cross one piece of land by

the owner of another, is a property right, although

it can only be exercised by, or on behalf of, the

owner of the dominant tenement. The quasi-per-

sonal right to take fish by the hoaaina residing on

a kuleana with an appurtenant fishing right is
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clearly a vested right. The fact that it is an anomal-

ous right, from the standpoint of other known prop-

erty rights, cannot defeat its recognition. If it

was vested prior to the enactment of the Organic

Act (as I hold) and if it was thereafter properly

validated (as I also hold) the only inquiry is as to

EXACTLY WHAT WAS THE NATURE OF
THIS ANOMALOUS RIGHT PRIOR TO THE
ORGANIC ACT'S ENACTMENT, and to declare

that THE PRECISE RIGHT IN QUESTION—
neither more nor less—WITH ALL ITS VARI-
OUS INCIDENTS AND LIMITATIONS, still

survives today.

Let me here still further digress in order to

meet [119] the objection, which may be voiced hy

both the konohikis and hoaaina, that the Court's

conception of the hoaaina right as a quasi-personal

right to take fish, is inconsistent with the finding

in the original decision that the grant to the kono-

hiki of the title to the fisheries, as their own "pri-

vate property", but subject to the statutory man-

date that they must hold the fisheries "for the

equal use of themselves and the tenants on their

lands", made the konohiki A TRUSTEE FOR
HIS HOAAINAS. If it be held that the hoaaina 's

common right of piscary is closely analogous to a

profit a prendre, it will be urged that this would

make it merely a legal right, unaffected by any

relation of trustee and cestui. My answer is that,

while I do consider the hoaaina 's right to be closely
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analogous to a profit a prendre (as hereinafter

appears) I have not wavered, in the least, in my
opinion and finding that the konohiki originally

was a trustee for his hoaaina, within certain limits.

When the statute declared that the konohiki should

hold a fishery for the equal use of himself and his

tenants, there was something more created than a

bare profit a prendre in the hoaaina. The duty "to

hold" the fishery carried, it seems to me, certain

duties of surveillance over same—of keeping the

fisheries in good condition; of preventing the ex-

tinction or serious reduction of the fish life therein

;

of seeing that proper safeguards for the spawning

of the fish were enforced, etc.—and that these im-

plicit duties were of the character of duties to be

performed by the honohiki as trustee. And the fact

that the hoaaina right w^as so thoroughly subordi-

nate and that the konohiki right was strongly supe-

rior does not change the trustee relation which I

have read into the relation of konohiki and hoaaina.

A "trust" always exists whenever there is "an

equitable right * * * distinct from the legal

ownership". [120] 39 Cyc. 17. That is why I be-

lieve and hold that the validating of the legal title

to the fisheries by the konohikis operated to vali-

date, as well, the subordinate equitable title of the

hoaainas to their right of common piscary. To

declare that the konohiki is "a trustee" for the

hoaainas, however, was not intended to mean, nor

does it properly mean, that the latter have the pre-

ponderating title in the fisheries or an equitable
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title of any magnitude. Trusts vary from tlie most

passive and naked trusts to the most active ones.

A trust exists whenever there is "AN EQUITABLE
RIGHT * * * DISTINCT FROM THE LEGAL
OWNERSHIP". Under my conception of the rela-

tionship between konohiki and hoaaina, that is ex-

actly what here exists: the full legal ownership in

the konohiki and a distinct equitable right in the

hoaaina—and of course this "equitable right" is a

part of the "entire ownership", i. e., it is a part of

the complete title, legal and equitable. But the

konohikis own the entire legal title and are simply

under the obligation to hold same for their own

benefit (they themselves being seized with a very

substantial equitable ownership) AND FOR THE
BENEFIT OF "THEIR TENANTS", the hoaa-

inas (who own a subordinate equitable interest).

So long as a hoaaina owns a kuleana of the ahupuaa,

he will own this appurtenant equitable right or in-

terest in the fishery—but it is a right merely to take

fish from the fishery for his own needs (or the

needs of one, of course, claiming under him and in

possession) while in possession of his kuleana. Also,

it must be clear that the "trusteeship" of the kono-

hiki (within the narrow limits above indicated)—
while of a character logically to carry validation of

the hoaaina 's right when the konohiki validates the

legal title to the fishery—would not impose on the

konohiki any trust duty to litigate the hoaaina

claims [121] or the question of tlie value of same

in the courts—or to receive the sum awarded for
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the entire ownership of the l&shery as a trust-fund

"for themselves and their tenants". The trustee

duties of the konohiki, under my conception, falls

far short of this.

That the hoaaina's right of piscary is a property

right cannot be doubted. Even in jurisdictions

where the right of taking fish is of far less dignity

than is the hoaaina right in Hawaii, it is univer-

sally held that such right, as a profit a prendre, is

a property right. An EASEMENT over another's

land is a property right, and such easement is tech-

nically a part of the title of the servient tenement.

*'An easement is AN INTEREST IN LAND,
which is subject to condemnation, and for which

THE OWNER is entitled to compensation, as much

AS IF THE LAND WERE TAKEN TO WHICH
THE EASEMENT IS APPURTENANT". 15

Cyc. 607. The fee-simple owner of property and the

owner of an easement over same are, together, "the

owners". Seton v. City of New York, 114 N. Y.

Supp. 565. In a case where the Boston Chamber

of Commerce ownied a fee to a tract of land, a bank

held a mortgage thereon and a dock corporation

had AN EASEMENT THEREOVER, the Supreme

Court of the United States stated: "These THREE
were the only parties HAVING ANY INTEREST
IN THE LAND". Boston Chamber of Commerce

V. Boston, 217 U. S. 189, 193. And in an original

fisheries case (where the court said—having held

tliat the right to take fish is a profit a prendre

—

that "the right to take the very products" from
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tlie fishing grounds ''is, of course, a greater interest

than a mere easement") the court held that [122]

the right to take "any interest in such property

less than the whole" would include "the taking of

a right of profit a prendre" Albright v. Sussex

County Lake & Park Commission, (N. J.) 53 Atl.

612, at page 619 and at page 613, par. 12 of sylla-

bus. This case was reversed on appeal (57 Atl.

398) but on the express grounds (1) that the sup-

ply of fish in the lake was so small as to be in-

capable of meeting a public demand; and (2) the

object of acquisition was not a use implying utility,

but a mere sport or pastime.

A profit a prendre (i. e. the right to enter upon

another's property and take therefrom the prod-

ucts of same) is called an "incorporeal thing real"

and is shown to be a vested property right and

subject to dower. "There is a right to dower * * *

in a fishing privilege, or other right of profit."

Tiffany Real Property (2nd ed.) Vol. 1, page 765.

As already noted, a reading of the case of U. S.

V. Winans, 198 U. S. 371, will show that \hQ United

States Supreme Court considers a treaty-created

fishing right a vested property right. And the case

of McCready v. Va., 94 U. S. 391, has held that "a

right of fishing is a property right and not a mere

privilege."

In my opinion the hoaaina right of common pis-

cary is very closely analogous to "a profit a prendre

appurtenant". It is a right to enter upon the kono-

hiki's private property and take therefrom certain
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of the products thereof. The right is, of course,

anomalous, and differs from the ordinary profit a

prendre in that the merger of title of a hoaaina's

kuleana (when sold to the konohiki) with the kono-

hiki's title to the ahupuaa would not extinguish

the right of piscary appurtenant to said kuleana

—

for if the same were thereafter sold, the new owner

would acquire, as appurtenant to this kuleana, a

hoaaina piscatorial right; and the konohiki, even

after becoming [123] the sole owner of the ahupuaa,

might thereafter sell portions of same, and appurte-

nant hoaaina piscatorial rights would pass under the

deed. The konohiki himself, if he sold the fishery

(by metes and bounds), while retaining title to the

ahupuaa, would still have a common right of pis-

cary in the fishery, legal title to which he had con-

veyed to another. Damon v. Tsutsui, 31 H. 678.

And a still further distinction between the hoaaina's

piscatorial right and the ordinary profit a prendre

lies in the modified trust-relationship existing be-

tween hoaaina and konohiki by virtue of the orig-

inal statutory grants of fishing rights, created and

granted from 1839 to 1846 and perpetuated there-

after by succeeding statutes. But, when all this is

said, the striking analogy between the hoaaina's

right of common piscary and an appurtenant profit

a prendre clearly exists. The hoaaina owns a part

(although a very small one) of the title to the

fishery—not the legal title, because that is in the

konohiki, but a tangible PEOPERTY RIGHT AND
ESTATE in the fishery, in the sense that no one can
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acquire a perfect title to all of the fishing right

without acquiring the hoaaina's title as well as that

of the konohiki. If one who owns an easement over

adjacent land had ^'an interest in such land"

(Boston Chamber of Commerce v. Boston, supra)

then one who owns a profit a prendre—"a greater

interest than a mere easement" (Albright v. Sussex

County Commission, supra) also must own an in-

terest in the property constituting the servient tene-

ment; and a hoaaina who owns a vested property

right to take fish from a konohiki fishery has a

tangible property interest in said fishery. The fact

that this right is a very subordinate one of perhaps

indeterminable value, and that it is merely the

personal right (as above defined) of the hoaaina to

take fish while residing on the kuleana to which

the [124] fishing right is appurtenant, cannot change

the legal situation. The limited "personal right"

feature here referred to bears analogy to the strict

limitation on a "profit a prendre appurtenant":

That it is RESTRICTED TO THE NEEDS OF
THE DOMINANT TENEMENT. 2 Tiffany on

Real Property (2nd Ed.) p. 1393. So the hoaaina

piscatorial right is limited to the reasonable exer-

cise—by the hoaaina in possession of the kuleana

(the dominant tenement)—or those in possession

claiming under him—of the right (in this sense the

"personal right") to take fish from the fishery.

This quasi-personal right is a vested right and

has been perpetuated, as I believe and have decided

;

and unless and until my decision herein is reversed,

the hoaaina's common right of piscary must be
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recognized within this Territory—it cannot be de-

nied by the konohikis or by anyone else. But when

the Federal Government takes an entire fishery,

extinguishing the title of the konohiki and the

''piscatorial right" (a property right) of the

hoaaina, the latter will be entitled to receive, as

compensation, only such sum as the proofs show

represents the actual value of his right to take

fish. It is a vested right and is appurtenant to his

kuleana but if it have a definite monetary value

the same must be established as in any other type

of case. And a showing of the monetary value of

a fishery, for purposes of sale, does not, of itself,

constitute any showing whatsoever of the monetary

value of the right of a single hoaaina to exercise

his common right of piscary therein. The konohiki

owns legal title to the entire fishery; it is his own

"private property" subject only to the hoaaina

right—and although I have held and here redeclare

that the hoaaina has an equitable property right in

same (holding a servitude, one may say, in the

fishery, which must [125] be considered as a part

of the entire property right—and which must be

acquired by anyone desiring the entire, unclouded

title thereto) the konohiki is entitled to be compen-

sated in the full monetary value of the fishery, sub-

ject only to a definite (and of course slight) deduc-

tion therefrom when a value for the hoaaina right

is shown. And when the hoaaina right is not shown

to have a monetary value, the konohiki is entitled

to the full award, without any deduction. In Emi-
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nent Domain proceedings, when an owner of a

property right utterly fails to show any value at-

taching to his property, he is entitled to nominal

damages only. Provo Bench Canal & I. Co. v. Tan-

ner, 239 U. S. 323. This rule should apply to the

present case, and what I have said should perhaps

suffice in explanation and justification of my change

of view on this point; but inasmuch as the hoaaina

right, in every case, is, in my opinion, today one

of very slight value—perhaps of indeterminable

value—it seems necessary to discuss, at more length

than in the prior decision herein, the exact nature

of the hoaaina right of piscary and its comparative

standing and comparatively slight value when con-

trasted with the title of the konohiki.

In arriving at an understanding of the nature

and value of the hoaaina 's common right of piscary

in any given fishery, it is always to be kept in mind

that the right is a thoroughly subordinate one. The

fisheries, first of all, are the "private property of

the konohikis" (Sec. 750, R. L. H., 1925) who own

the fee simple title thereto, with all the incidents

of fee simple ownership except that their title is

subject to the vested right of the hoaaina to a com-

mon right [126] of piscary as defined in the Ha-

waiian Statutes. The right of the konohiki is not

merely to tabu one species of fish or, in the alterna-

tive, to receive one-third of all fish taken from the

fisheries; but it consists of all conceivable rights in

the fisheries and their products except as limited

by the proper exercise of the hoaaina right. "The



150 United States of America vs.

entire fishing ground * * * was THE PRIVATE
PEOPERTY of M. Kekauonohi, possessed and held

as such, SUBJECT TO THE PISCATORIAL
RIGHTS OP THE TENANTS." Haalelea v.

Montgomery, 2 Haw. 62, 66. It seems clear that,

after the konohiki shall tabu one species of fish,

there still remains in the konohiki a right of pis-

cary as a ''tenant of the land" exercisable in taking

non-tabu fish exactly as the hoaaina may do. Cer-

tainly, in the early days of the first statutory enact-

ments, the konohiki had not only the right to tabu

the favorite species of fish, but had a right in the

non-tabu fish far greater than the hoaaina right

therein. Thus in the laws of 1842 it was enacted

that "if there be A VARIETY of fish on the ground

WHERE THE LANDLORD TABUS HIS PAR-
TICULAR FISH, then the tenants of his omi land

may take them * * *, The people shall give to

the landlord one-third of the fish THUS TAKEN."
(From the translation of the Constitution and Laws

of the Hawaiian Islands, published at Lahainaluna,

1842—Laws of 1842, Sec. 8, Carter Library, Cham-

berlain House, Honolulu). In other words, the

konohiki could tabu his favorite species of fish, after

which "tenants of his own land" had THE RIGHT
TO TAKE NON-TABU FISH, BUT MUST
RENDER TO THE KONOHIKI ONE-THIRD
OF ALL "THE FISH THUS TAKEN." The

language further on provides: "If any of the land-

lords lay a PROTECTIVE TABU ON THEIR
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FISH"— (i. e., when the konohiki does NOT tabu

any SPECIES of fish but CLOSES THE [127]

FISHERY ENTIRELY for certain spawning peri-

ods and then, upon opening same for fishing, allows

the hoaainas to take ALL VARIETIES OF FISH)
''when the proper fishing season arrives, all the peo-

ple may take fish, and when the fish are collected

they shall be divided—one-third to the fishermen,

and TWO-THIRDS TO THE LANDLORD. If

there is a canoe full, one-third part shall belong to

the fishermen and TWO-THIRDS TO THE
LANDLORD." Under this law, when the konohiki,

instead of tabuing one species of fish, allowed the

hoaainas the right to fish for all varieties, the

hoaainas, from the amount of fish caught by them,

would give to the konohiki (not one-third, as was

later the law, but) two-thirds of the fish caught.

The laws of 1846 dropped all reference to the re-

quirement of the giving of one-third of the catch

of the non-tabu fish (when a tabu was proclaimed)

and provided that, when there was no tabu, the

konohiki should receive one-third of the fish caught

by the konohiki instead of two-thirds as theretofore.

But this early statute shows clearly the subordinate

character of the hoaaina's rights and that, even

after tabuing one species of fish the konohiki still

had substantial and important rights and interests

in the non-tabu fish; and although, after 1846, there

was no provision that the hoaaina should give to

the konohiki any definite share of non-tabu fish

caught by the hoaaina, it seems clear that the kono-
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hiki still had a right to exercise a common right of

piscary, as to the non-tabu fish, even after having

tabued one species. The case of Haalea v. Mont-

gomery, 2 Haw. 62, and Damon v. Tsutsui, 31 Haw.

678, both show that the konohiki has always had

this dual right: (1) the complete legal ownership

of the fisheries as "private property" and (2) a

common right of piscary as the tenant of the ahu-

puaa. Thus if the konohiki [128] sells the fishery

by metes and bounds (as the Haalelea case deter-

mined could be done) he would convey away all his

konohiki rights, but, if he continued as the owner

and in possession of the ahupuaa he would retain

his hoaaina rights.

It is very clear that under the ancient customs

and usages and also for years after the laws of

fishery were in statutory form, the right of the

hoaaina was merely a right to take fish from the

fishery (undoubtedly so long only as he resided on

the ahupuaa) subject to the konohiki 's superior

rights; and that this right was originally merely

a right to gain sustenance. But, as conditions

changed and the opportunities for, and advantages

of, barter and sale of the catch increased ("new

conditions" came into existence to which "the

rights had to be accommodated"—U. S. v. Winans,

198 U. S. 371) something more than the mere right

of sustenance from the fisheries belonged to the

hoaainas; but their right still was the mere quasi-

personal (vested) right TO TAKE THE APPRO-
PRIATE KIND AND AMOUNT OF FISH, pri-
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marily for their own tables but also with the right

to sell their own personal catch for their own bene-

fit. To claim, therefore, that the hoaaina right be-

came one of greater value than the konohiki right

seems preposterous. To claim that the value of the

respective rights of the konohiki and hoaaina in

fisheries today is arrived at by either evaluing the

tabu-fish value and giving all other value to the

hoaaina—or awarding one-third of the gross value

of the fishery to the konohiki and the other two-

thirds to the hoaaina, is even more preposterous.

The hoaainas at no time in history had any right

to TWO-THIRDS OF ALL FISH IN THE FISH-
ERY OR TWO-THIRDS OF THE VALUE OF
THE FISH. Their right never was, under any

alternative, to two-thirds [129] of the fish; under

the alternative now being considered their right

merely was a personal right to take fish, in reason-

able quantities, from the fishery, and OF THE
FISH THUS TAKEN to give one-third to the

konohiki. The fish thus taken by the hoaainas might

be 1/50 or 1/100 or 1/1000 of the entire fish supply.

And the right to all fish in the fishery not actually

taken by the hoaainas (within the proper limits of

their personal, subordinate rights) belong wholly

and completely to the konohiki.

There is nothing in any of the statutes contrary

to the foregoing statement. It is true that the Legis-

lature of the Kingdom of Hawaii in 1892 amended

the fishing laws by inserting a provision (now con-

tained in Section 751, R. L. H. 1925) that the
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hoaainas, in taking fish from the fisheries might

do so "either for their own use, OR FOR SALE
OR EXPORTATION" (but "subject to the restric-

tions imposed by law"). But this added nothing

to the hoaaina rights as they had been declared by

earlier statutes and recognized and exercised and

understood for almost half a century. When this

amendment of 1892 was before the Hawaiian Legis-

lature the report of the Judiciary Committee (Paul

Neumann, Chairman, with William O. Smith, Wil-

liam White and A. P. Peterson, Members) made on

July 16, 1892, expressly stated: "In the opinion of

your committee this bill, although not absolutely

necessary, is at all events of great use in affording

the people A PLAIN AND DIRECT EXPOSI-
TION of their rights." (Report No. 82, Legislative

Session of 1892: Hawaiian Archives.) In other

words, this amendment was no enlargement of the

hoaaina 's right. They were exactly as they had al-

ways been. But, recognizing the "existence of new

conditions" to which the ancient rights had become

gradually accommodated, it was deemed wise (al-

though [130] not really necessary) to define the

rights exactly as they existed and were being exer-

cised—namely, that the hoaaina was not limited to

take fish merely for his table, but could sell such

portion of his catch as exceeded his table needs.

But it nowhere gave him the right to engage numer-

ous employees and fish on a large scale for commer-

cial purposes. He still had merely the right HIM-
SELF to fish, and doubtless to fish at reasonable
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periods and of course with ordinary personal facili-

ties. The amendment of 1892 was no addition to

the law; it merely was a declaration of existing

rights as recognized and exercised already under

the law. It was ''a plain exposition" of those

already existing rights.

Thus one who today, like Dowsett Co., Ltd., owns

a small kuleana within an ahupuaa with adjacent

fishery, has a vested right of common piscary, which

means the right to take fish therefrom personally,

for personal use, and with the right, of course, to

sell any fish, thus caught, if desired. It means

nothing more. Perhaps the value of a small kuleana

(if same were under negotiation for purchase)

would be slightly increased by reason of such

appurtenant fishing right, but, if so, that additional

value would be comparatively very small. Fishing

is not resorted to today as a necessary means of

sustaining life. Fish can be purchased in any

quantity and generally for prices not at all un-

reasonable or beyond the reach of the poor. And
when the fact that ownership of a kuleana giving

the owner thereof the right (while residing thereon)

personally to fish in a fishery, after incurring the

expense of a boat, nets or other tackle, where neces-

sary, is counterbalanced with the fact that such

owner is practically always able to obtain fish in

unlimited quantities at reasonable prices without

either the [131] expense or labor of fishing', one

becomes convinced that the private right of fishery

today is of small monetary value.
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The pertinency of the last statements are shown

in the history of the ownership of this particular

kuleana. Dowsett Co., Ltd. has maintained no resi-

dence thereon for over thirty years. There is no

showing that any lessee of this company has ever

taken fish from the fishery. There is no showing

as to who, if anyone at all, has been in occupancy

since, at latest, 1898. (See Alex. C. Dowsett 's testi-

mony of Feb. 24, 1934.) The right, as a thing of

value, has been ignored for a generation, and while

mere non-user of the right does not result in the

loss of same (it would take a showing of abandon-

ment or of adverse possession or, at least, of inter-

vening equities predicated on abandonment, to

terminate such right) the utter disregard of this

right for all these years is certainly consistent with

the view that it is of very slight value.

All of the above has been written with the view

to making clear the fact that, if nominal damages

only are awarded this respondent (Dowsett Co.,

Ltd.) any property loss suffered by it by reason

thereof is comparatively negligible. And there are

reasons to doubt whether the hoaaina right is one

which, under any circumstances, is susceptible of

evaluation at all. What is being "taken" from

Dowsett Co., Ltd. is no definite fractional interest

in the fishery, nor in the fish or sea products within

it. What it is being deprived of is its right to take

fish while residing on its kuleana. This [132]

right depends on "land ownership and residence

united"; (See McCready v. Virginia, 94 U. S. 391,
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396: "Citizenship and domicile united"); and it is

THE VALUE OF THIS EIGHT which is if pos-

sible, to be determined. The value of this right, in

my view, is no greater at the present time because

Dowsett Co., Ltd., appears as the only hoaaina,

owning a kuleana within this ahupuaa. Its right

to take fish from the fishery is no greater than if

there were one hundred other hoaainas on the land.

And, fundamentally, even if Dowsett Co., Ltd., to-

day could, by reason of being the only hoaaina,

take more fish than if large numbers of other

hoaainas existed, the actual value OP THE RIGHT
TAKEN is no greater—because it is a right which,

in the nature of things, is subject to indeterminate

diminution. The konohikis, by virtue of their own-

ership of the Ahupuaa of Hoaeae, all portions of

which have appurtenant hoaaina rights, have power

at any moment to increase the number of hoaainas

to any limit they see fit. Damon v. Tsutsui, supra.

And if there be only one distinctive hoaaina on

the ahupuaa today, or yesterday, there may be one

hundred or more tomorrow. So long as this is true,

it is clear that "the right taken" is a right which,

at all times, (at the time of the institution of this

suit as well as at any prior or subsequent time), is

a right subject to indeterminate diminution, even

approaching the vanishing point. So that, from

this point of view, this right is shown to be of very

questionable, vague and indeterminate value. Per-

haps this right is not susceptible of evaluation ; and

if so, this case would come within the stricture of
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the rule that the Constitutional requirement (that

when private property is taken for a public use,

*'just compensation" must be paid therefor) "im-

plies that the property [133] taken SHALL BE
REASONABLY CAPABLE OP JUST ESTIMA-
TION." Albright v. Sussex Co. etc. Commission,

(N. J. Ct. of E. and A.), 57 Atl. 398, 400. "We do

not think * * * that an interest in land must

have ripened into a strictly common law easement

in order to entitle a party to just compensation.

We think the Constitution contemplates just com-

pensation for such interest as a party has and such

as is taken. Of course, it must be an interest or a

right recognized as OP SOME VALUE under

legal or equitable principles." LT. S. v. To^^i of

Nahant, (1 C. C. A.), 153 Fed. 520, 523.

Aside from everything last heretofore stated, it

is incumbent on this Court to award nominal dam-

ages only to Dowsett Co., Ltd., by reason of the

fact that there is an utter failure of proof as to the

money value of the hoaaina right taken. It is to

be kept in mind that "the Constitution * * *

merely requires that an owner of property taken

should be paid for WHAT IS TAKEN PROM
HIM. It deals with persons, not with tracts of

land; and the question is: WHAT HAS THE
OWNER LOST? NOT: What has the taker

gained?" Boston Chamber of Commerce v. Boston,

supra. And when the owner (the hoaaina) is un-

able to show any value for what he has lost, nominal

damages only can be awarded.
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All that I have said has been in an effort to

point out that the property right taken, if it have

a value, is of a very slight and thoroughly inde-

terminate one. And, there having been no proofs

offered as to the value thereof, no award of value

can be made. "While substantial damages

should [134] be awarded where there is a reason-

able probability that the owner may suffer sub-

stantial injury, yet where THERE IS NO EVI-

DENCE tending to show that fact, only nominal

damages should be assessed." 20 C. J. (Title: "Emi-

nent Domain) 758. "The state court, expressly

recognizing the right of recovery for any substan-

tial damage" (in Eminent Domain proceedings)

"found, as a matter of fact, that NONE HAD
BEEN SHOWN BY THE PROOF, and conse-

quently only a nominal sum could be recovered. It

declared that 'nothing is made to appear upon

which a finding or judgment for substantial dam-

ages can rest'
—'there is no direct evidence upon

this point whatever.' ". Provo Bench Canal & I.

Co., V. Tanner, 239 U. S. 323 at 324, 325—the

court affirming the decision of the lower court

(where property owners were awarded $1.00 as

damages) in 40 Utah 105, 121 Pac. 584. And see

C. B. & Q. R. Co. V. Chicago, 166 U. S. 226. If it

be said (as it properly may be) that in the Provo

case the state court adopted the rule that the burden

was on the property owner to prove his damage, it

must be answered that here the United States sus-

tained the burden (which I have ruled it must sus-
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tain) of showing prima facie, the value of THE
ENTIRE PROPERTY (all interests of aU re-

spondents) and that it then devolves upon the court

to determine the '' adverse and conflicting claims''

and the "compensation or damages" therefor (Sec.

820 R. L. H., 1925); and that the konohiki (as

owner of the full legal title) is entitled to the entire

award, subject to such deduction as is shown to

represent the value of the hoaaina interest—which

in this case was not shown to have any monetary

value.

As has been seen, the complete title (or "entire

ownership") in these fisheries consists of the kono-

hiki 's title [135] plus the hoaaina 's vested pisca-

torial right. When the Government has made the

prima facie showing of the full value of these fish-

eries, it has surely performed its full duty, as to

burden of proof, since it has shown the aggregate

value of the entire property to be taken. It has

purported to show the just value of the entire

;jroperty taken, which it is ready to pay and which

it is the duty of the Court to order distributed to

the owners of the two distinct interests constituting

the full title. It is not the duty of the Government

affirmatively to prove the exact value of each of

the interests in the property—in a case of this

nature it would be clearly impossible. The value

of the hoaaina right (if it have a definite value)

is something particularly within the knowledge of

the hoaaina and can be proved by no one else. When,

therefore, the Government has made out a prima
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facie case as to the value of the property taken

and has then rested ; and when evidence later offered

shows a larger value (but still of "all property-

taken") and the Court comes to make a definite

award as full payment for the entire property taken

—and when, as here, the owner of the subordinate

personal right or interest in this title has utterly

failed to show any value for its interest, all that

the Court can do is to award nominal damages

only for same and award to the owner of the legal

title (the konohiki) the full value of the property

taken since said owner is entitled to same subject

to whatever deduction the subordinate interest is

shown to be worth—and in this case there has been

no showing as to any value for said subordinate

interest. The entire award must go to the kono-

hiki. [186]

SUMMARY OF PRINCIPAL POINTS
OF DECISION:

I.

It is the preferable rule, which I have heretofore

adopted and now re-declare, that in a suit to con-

demn private property, brought by the Government

as petitioner, the right to open and close and the

burden of establishing, prima facie, the value of

the property to be taken, rests upon the Govern-

ment. The logical reasons for this rule are cogently

stated in Bellingham Bay etc., Co. v. Strand,

(Washing-ton, 1892 30 Pac. 144, 145, where the

Supreme Court of Washington first laid down this
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rule (ever since followed in that State) and which

is an authority so excellent that none other need be

cited. The soundness of the rule rests upon the

proposition that he who has the affirmative of the

issue, and who will be defeated if no proof were

offered, has upon him the burden of proof; and

under this present proceeding it is a part of peti-

tioner's case (1) to prove the necessity for the

taking public use, etc. and (2) to prove, prima

facie, what amount will constitute "just compensa-

tion" for the taking of the property condemned.

See also McReynolds v. Railway Co., 106 111. 152.

II.

The burden of proof above referred to, however,

is met by the Government when it proves, prima

facie, the value of the ENTIRE PROPERTY
which is to be taken—although not proving the

value of each separate interest therein. The EN-
TIRE PROPERTY here under condemnation is

the Hoaeae and Apokaa fisheries and "the entire

ownership" thereof. "Where one owns the fee and

another owns an easement to which the land is sub-

servient, they together are the OWNERS of the

land." Seton v. City of New York, 114 N. Y. Supp.

")().). [137] This "entire ownership consists of (a)

the konohiki's full legal title and (b) the hoaaina's

vested interest in the Hoaeae Fishery (which is

in the nature of a profit a prendre, but also is an

equitable interest in the title by reason of the

statutory duty of the konohikis "to hold" the fish-



John li Estate, Ltd., et at. 163

ery ''for the use of themselves and their tenants"

—

a ''trust" existing whenever there is "AN"

EQUITABLE RIGHT * * * DISTINCT FROM
THE LEGAL OWNERSHIP." 39 Cyc. 17).

III.

Under the practice in this jurisdiction, the rule

last cited is clearly the law, and when the Govern-

ment has proved, prima facie, a gross value for

the property (the "entire ownership") it may then

rest its case, although numerous respondents, by

their answers, have disclosed conflicting claims of

title or interests in the property condemned and to

compensation or damages claimed by virtue of the

taking of their respective interests. As applying

to this type of case (where adverse or conflicting

claims to the property and varying opposing claims

to compensation are involved) it is provided by

Sec. 820, R. L. H., 1925, as follows: "Section 820.

DECISION. THE COURT shall have power to

determine all adverse or conflicting claims to the

property sought to be condemned AND to the

compensation or damages to be awarded for the

taking of same." This can only mean that when,

in a condemnation proceeding, the jury have failed

to indicate, in their verdict, what portions of the

gross award shall be paid to various respondents

having conflicting or separate claims, but have

simply returned a verdict for a gross amount for

the taking of the entire property, it is incumbent

upon the court, IN ITS "DECISION" to deter-
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mine the exact title of each respondent and fix the

precise amount of compensation for the adverse,

conflicting or separate interests involved—in other

words, to [138] APPORTIOX THE AWARD. The

Supreme Court of Illinois (a State adopting the

rule that the petitioner has the burden of proving

values: McReynolds v. Railway Co., supra) in a

case in which the interests of three respondents in

certain property were sought to be condemned and

where the jury returned merely a verdict for a

gross amount "to all the plainti:ffs in error FOR
THE WHOLE PROPERTY," in affirming the

verdict stated that "IT WAS THE DUTY OF
THE COURT afterwards to require the sum to be

paid out to the plaintiffs in error in proportion to

their respective interests." Law, et al, v. Sanitary

District (111.) 64 N. E. 536, 539. And the Court

here, in the exercise of its dual function as Court

and Jury, under the proofs submitted, is compelled

to make a gross award for all property taken (all

interests therein) and then apportion same to those

shown to be entitled thereto UNDER THE
PROOFS. It could scarcely be conceived that the

burden is upon the Government affirmatively to

prove the precise title or interest of every respond-

ent in the case and to make a showing of definite

value for each of said interests. By joining the

various claimants as respondents their "title is AD-
MITTED. (15 Cyc. 789; Idem, 863; St. Louis R.

Co. V. Teters, 68 111., 144) ; and the Government

has done its full duty when it shows the value of
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the entire property (the "entire ownership") con-

demned, which value it stands willing to pay. And
it must be then left to the various respondents to

furnish proofs of the exact nature of their re-

spective interests or titles and of the respective

values thereof, this being a matter PECULIARLY
WITHIN THE KNOWLEDGE of said respond-

ents. And where there is an utter failure to prove

the value of any specific interest, nominal damages

are all that may be awarded therefor. Provo

Bench. [139] Canal & I. Co. v. Tanner, 239 U. S.

323.

IV.

This case is sui generis in that the konohikis own

the fisheries absolutely, subject only to the hoaaina's

subordinate right ; and although this right is a vested

property right and also is an equitable interest (a

very subordinate one) in the konohikis' title, the

latter—when the fisheries are taken by Eminent

Domain—are entitled to the full amount awarded

as the total value of the fisheries, less such deduc-

tion as it is shown represents the value of the

hoaaina's piscatorial right; and when no evidence

whatsoever is offered tending to show what, if any,

is the monetary value of the hoaaina's right, there

has been an absence of any showing that said right

possesses any value, with the result that the kono-

hikis must receive the entire award without deduc-

tion.

It is apparent, from statements heretofore ap-

pearing, that it is the view of this Court (as to a

point I refrained from deciding in the original
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decision: page 7, lines 3 and 4) that the common
right of piscary appurtenant to a kuleana situate

within an ahupuaa with adjacent fishery, is a right

only exercisable by a hoaaina RESIDING ON HIS
KULEANA (or by one, so residing, claiming under

him). It is a right which he does not lose by mere

non-user or by non residence, but it is only exer-

cisable while he is residing on his land; the right

(as I have already stated) depends on "ownership

and residence united." And I now judicially so

find.

The statement in the original decision to the

effect that Dowsett Co., Ltd. is entitled to share in

the sum of $5833.33 which the Government must

pay as compensation for the [140] taking of the

Hoaeae and Apokaa fisheries, must be disregarded

and a substitute finding is hereby made that said

respondent is entitled to, and will be awarded,

nominal damages only in the sum of $1.00. Other-

wise I adhere to my former opinion. The result

herein reached, however, compels the finding which

I now make that the entire sum of $5833.33 awarded

for the taking of the two fisheries must be awarded

to the konohikis, inasmuch as they are entitled to

payment for the full value of said fisheries, subject

only to such deduction as the proofs show represent

the value of the hoaaina right—which right, in this

case, has not been shown to have any monetary

value.

A judgment in conformity with the views ex-

pressed in the original decision as modified by

those hereinabove expressed, will be signed and

entered upon presentation.
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Dated at Honolulu, T. H., this 13tli day of June,

1934.

WILLIAM B. LYMER,
Judge United States District Court,

Territory of Hawaii.

[Endojsed]: Filed Jun. 13, 1934. [141]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Comes now THE UNITED STATES OF
AMERICA, petitioner herein, by Sanford B. D.

Wood, United States Attorney for the District of

Hawaii, and moves this Court to grant a new trial

in the above entitled proceeding and assigns there-

fore the following reasons

:

1. The Decision and the finding of facts therein

are contrary to the law, the evidence and the weiglit

of the evidence.

2. The Court erred in ruling that the konohiki

held and holds the hoaaina rights of fishery in trust.

3. The Court erred in holding that the valida-

tion or adjudication of the Hawaiian right of fishery

by the konohiki under Sections 95 and 96 of the

Hawaiian Organic Act was an adjudication in trust

for the hoaainas.

4. The Court erred in holding that the adjudica-

tion of the Hawaiian right of fishery by the kono-

liiki under Sections 95 and 96 of the Hawaiian Or-
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ganic Act operated to validate and perpetuate

hoaaina rights to take fish. [143]

5. The Court erred in holding that the hoaainas

were not required to adjudicate their claims to

Hawaiian rights of fishery by Sections 95 and 96

of the Hawaiian Organic Act.

6. The Court erred in holding that the hoaaina

right to take fish was a vested right.

7. The Court erred in holding that the owners of

vested equitable rights of fishery were not required

to adjudicate their interests by Sections 95 and 96

of the Hawaiian Organic Act.

8. The Court erred in refusing to require the

konohiki to elect to take compensation for only one

species or variety of fish or in the alternative one-

third the value of the entire fishery.

9. The Court erred in awarding a fair market

Arable for the right to take the fish Nehu without

considering the effect upon such value of the exercise

of a paramount, sovereign power to take without

compensation, which entirely prevented the enjoy-

ment of such right.

10. The Court erred in denying the government

a paramount, sovereign power to take without com-

pensation in navigable waters.

11. The Court erred in denying the government's

offer to prove the value of the fishery would be ma-

terially affected and substantially reduced by the

exercise or possible exercise of a paramount, sov-

ereign power to take without compensation.
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12. The Court erred in awarding a fair market

value for the fishery without considering the affect

upon such vaUie of the exercise or possible exercise

of a paramount, sovereign power to take without

compensation.

13. The Court erred in finding a fair market

value for the fishery based solely upon the unsup-

ported opinion of a single witness who was not

familiar with and did not consider [144] the present

physical conditions of the fishery, who did not con-

sider actual revenue over a long period of years,

who did not know the amount of the taxes, and who

gave no weight to the selling price of fish.

14. The Court erred in disregarding and giving

no weight to leases and to evidence of net revenue

over a long period of years in finding the fair mar-

ket value of the fishery.

15. The Court erred in holding that the Govern-

ment's expert witness based his result practically

entirely upon actual rentals, and in disregarding

and giving no weight to the testimony of said wit-

ness based upon his investigation occupying his ex-

clusive time for more than two and one-half years,

and showing that the witness considered the fiuc-

tuating price of fish over a long period of years, the

character and physical condition of the fisheries and

the changes therein, the actual catch of fishermen

over a long period of time, the comparative revenue

and the relative value of the various fisheries within

Pearl Harbor, and in disregarding and giving no

weight to the testimony of the witness generally



170 United States of America vs.

showing a thorough knowledge of the fisheries and

particularly this fishery, and showing a careful

analysis of the elements creating value which

brought the witness to the conclusion that the

revenue net above taxes actually received for this

fishery fairly represented its annual worth.

16. The Court erred in disregarding and giving

no weight to exhibits introduced into evidence in

this case embodying the record of John li Estate,

Limited, vs. United States, Civil No. 117, in this

Court, and showing irreconcilable and unexplained

inconsistency between the testimony of the witness

[145] Chillingworth in Civil No. 147 and in this case

upon the value of the right to take the fish mullet.

17. The Court erred in holding that the proper

promulgation and lawful enforcement of govern-

mental regulations in the exercise of a paramount,

sovereign power which deprived the owners of the

enjo^^ment of fishing rights constituted a taking of

such rights.

18. The Court erred in awarding compensation

for consequential damage and injury to the fishery.

19. The (^ourt erred in awarding compensation

for the deprivation of use of the fishery for years

barred by the statute of limitations.

20. The Court erred in awarding compensation

for deprivation of use in these proceedings.

21. The Court erred in allowing the defendant

John li Estate, Ltd., to set up a distinct cause

of action under the Tucker Act as a part of these

proceedings.
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Dated: Honolulu, T. H., June 28tli, A. D. 1934.

THE UNITED STATES OF AMERICA,
Petitioner,

By /s/ SANFORD B. D. WOOD,
United States Attorney,

District of Hawaii. [146]

NOTICE

To: JOHN II ESTATE, LTD., an Hawaiian Cor-

poration, and PROSSER, ANDERSON,
MARX & WRENN, its Attorneys; MRS. EMA-
LIANA J. KAMALANUI; JAMES PANAI
ONEHA, JR., ELIZABETH MINER, NANCY
FUENTES, JAMES P. ONEHA, Trustee,

JAMES PANAI LIKE ONEHA, SAMUEL P.

ONEHA, HARRY ONEHA and KAIWI
ONEHA, and WADE WARREN THAYER,
their Attorney; and MRS. ABIGAIL AULANI
PRATT, and CHARLES B. DWIGHT, her

Attorney

:

YOU AND EACH OF YOU WILL please take

Notice that the foregoing Motion for New Trial

will be presented for hearing before the Honorable

William B. Lymer, Judge, in his courtroom. Federal

Building, Honolulu, T. H., at 2:00 o'clock P. M., on

Monday, July 2nd, A. D. 1934, or as soon there-

after as counsel may be heard.

Dated: Honolulu, T. H., June 28th, 1934.

THE UNITED STATES OF AMERICA,
Petitioner,

By /s/ SANFORD B. D. WOOD,
United States Attorney,

District of Hawaii.
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Keceipt of a copy of the within Motion and No-

tice is hereby acknowledged this 28th day of June,

A. D. 1934.

PROSSER. ANDERSON, MARX & WRENN,
/s/ M. F. P.

Attorney for John li Estate, Ltd.

MRS. EMALIANA J. KAMALANUI,
/s/ WADE WARREN THAYER,

Attorney for James P. Oneha, Trustee, et al.

CHARLES B. DWIGHT,
/s/S. G. Fiske

Attorney for Mrs. Abigail Aulaui Pratt.

[Endorsed] : Filed Jun. 28, 1934. [147]

PROCEEDINGS AT HEARING ON MOTION
FOR NEW TRIAL.

From the Minutes of the United States District

Court for the Territory of Hawaii.

Monday, July 2, 1934

[Title of Court and Cause.]

On this day came the United States by its Dis-

trict Attorney, Mr. Sanford B. D. Wood, and also

came the Respondent John li Estate, Limited by

Mr. M. F. Prosser, of the firm of Prosser, Ander-

son, Marx & Wrenn, its counsel. This case was

called for hearing on a motion for new trial. A
statement was made by Mr. Wood. The motion was
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submitted without argument. The motion was de-

nied as to each and every ground. Mr. Wood noted

an exception. Mr. Wood stated that the judgment

would be presented. [148]

In the United States District Court for the

Territory of Hawaii.

April Term 1934

Civil No. 291.

THE UNITED STATES OF AMERICA,
Petitioner,

vs.

JOHN II ESTATE, LTD., an Hawaiian

Corporation, et al.,

Respondents.

JUDGMENT.

WHEREAS, in the above entitled action THE
UNITED STATES OF AMERICA did file a peti-

tion in eminent domain to condemn to the use of

the petitioner all the rights of fishery in the Hana-

pouli sea fishery, the Waipio sea fishery, the Ho-

maikaia sea fishery and the Miki sea fishery, lo-

cated in the waters of Pearl Harbor, Island of

Oahu, Territory of Hawaii, and hereinafter more

particularly described and

WHEREAS, the said action did come on regu-

larly to be heard and was tried by the Court, jury
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waived, as to the issues joined therein between the

said petitioner and the owners and claimants of

the konohiki right of fishery, to-wit:

John li Estate Limited

Mrs. Abigail Aulani Pratt

and the owners and claimants of hoaaina rights of

fishery, to-wit:

Mrs. Emaliana K. Kamalamii

James Panai Oneha, Trustee

all other respondents having disclaimed any interest,

having withdrawn their claims, or not answering or

appearing as provided by law, having been de-

faulted, and [150]

WHEREAS, the Court has heretofore filed its

Decision finding that Mrs. Abigail Aulani Pratt

has no interest or right of fishery in the Waipio sea

fishery, to which she made claim, and that Mrs.

Emaliana K. Kamalanui has no interest or right of

fishery, and

WHEREAS, the Court did further find tliat

paragraphs number I and II of the petition were

duly proved and that all the preliminary steps re-

quired by law to entitle the petitioner to institute

these proceedings had been taken, and did find that

the fair market value of these sea fisheries was the

sum of NINETY THOUSAND DOLLARS
($90,000.00), and did find that the John li Estate

Limited was entitled to compensation for a partial

1924 witli interest thereon, and did find that Uw
taking of its konohiki right of fishery from May 1 8,
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owner of the hoaaina right of fishery is entitled to

compensation in the sum of ONE DOLLAR only,

and that the owner of the Konohiki right of fishery

is entitled to compensation in the balance of the

value of the said fisheries,

NOW, THEREFORE, IT IS HEREBY OR-
DERED, ADJUDGED AND DECREED as fol-

lows, to-wit:

I.

That all the right, title and interest of the re-

spondents herein and all the right, title and interest

of each and every other person whatsoever to and

in the sea fisheries hereinafter more particularly

described and sought in the above entitled action

to be condemned by the United States of America

is hereby condemned to the United States of

America for the public uses and purposes in the

petition more particularly set out. [151]

11.

That the fair market value of the sea fisheries

herein condemned to the public use is hereby fixed

and determined to be the sum of NINETY THOI^-

SAND DOLLARS ($90,000.00) ; that the compensa-

tion to be awarded the John li Estate Limited for

the partial taking of its konohiki right of fishery is

hereby fixed and determined to be the sum of

THIRTY FOUR THOUSAND SEVEN HUN-
DRED FIFTY-TWO DOLLARS ($34,752.00),

(calculated to and including the day the Decision

herein was filed, as provided by stipulation between
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the United States of America and the John li Es-

tate Limited) ; that the sum of EIGHTY-NINE
THOUSAND NINE HUNDRED NINETY-NINE
DOLLARS ($89,999.00) is awarded the John li

Estate Limited, the owner of the konohiki right to

take fish in the sea fisheries; that the sum of ONE
DOLLAR ($1.00) is awarded to James Panai

Oneha, Trustee, the owner of the hoaaina right of

fishery.

III.

That the sea fisheries condemned in this action

are situate in the West lock of Pearl Harhor, the

middle lock of Pearl Harbor, and the entrance

channels thereto, and are more particularly de-

scribed as follows:

HANAPOULI FISHERY
Beginning at the most northerly corner of

E'O Pond, on Waipio Peninsula in said Dis-

trict of Ewa, as said E'O Pond appears on

Map *'No 8 Oahu Fisheries, Pearl Loch Sec-

tion", as compiled by M. D. Monsarrat, at edge

of sea, and running thence

Northeasterly along the southerly boundary

of Hanapouli Fishery about 1850 feet to

Waiawa Fishery; thence

N. 3° 5' E. 415 feet, more or less, along west-

erly boundary of Waiawa Fishery to point on

seashore on the boundary of Waiawa and Wai-

pio; thence

Following around the shore to the initial

point, containing an area of about 28 acres.

[152]
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WAIPIO FISHERY
Beginning at the most northerly corner of

E 'O Pond, on Waipio Peninsula in said District

of Ewa, as said E'O Pond appears on Map
"No. 8 Oahu Fisheries, Pearl Loch Section", as

compiled by M. D. Monsarrat, at edge of sea,

and running thence

1. Northeasterly about 1850 feet along the

southerly boundary of Hanapouli Fishery to

Waiawa Fishery; thence

2. S. 81° 50' E. true, 408 feet along Waiawa
Fishery

;

3. S. 52° 30' E. true, 597 feet along Waiawa
Fishery

;

4. S. 21° 55' E. true, 976 feet along Waiawa
Fishery

;

5. S. 5° 40' E. true, 1310 feet along Waiawa
Fishery to the boundary of Kahua Fishery;

thence

6. Southeasterly 1700 feet, more or less,

along the westerly boundary of Kahua Fishery

(a shallow water fishery) to the north boundary

of Kaholona Fishery; thence

7. Southeasterly 3800 feet, more or less,

along the westerly boundary of Kaholona Fish-

ery, following the line of greatest depth to the

intersection with westerly boundary of Wai-

malu Fishery; thence

8. Southerly 4700 feet, more or less, along

the westerly boundary of Waimalu Fishery,

following the line of greatest depth to Moku-
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meume Fishery ; thence southeasterly 2000 feet,

more or less, along Mokumeume Fishery, fol-

lowing the line of greatest depth to the inter-

section with the westerly boundary of Halawa

Fishery; thence

9. Southerly along the westerly boundary of

Halawa Fishery, following the middle of the

main channel, to the point at the intersection of

the Halawa and Honouliuli Fisheries, said point

being about 1250 feet South of Pookala Point,

the southern extremity of Waipio Peninsula;

thence

10. Westerly and northwesterly along the

boundary of Honouliuli Fishery, along a line

equally distant from either shore; to a point

opposite the south corner of the Kula of Ho-

maikaia; thence

11. N. 38= 50' E. true, about 700 feet to point

on shore;

12. Thence following along the shore line

to the place of beginning;

Containing an area of 1008 acres, more or

less. [153]

HOIMAIKAIA FISHERY
Beginning at point on shore at the southeast

corner of Mild Fishery, in West Loch, Pearl

Harbor, Island of Oalui, as said Miki Fishery

appears on Map *'No. 8 Oahu Fisheries, Pearl

Loch Section," as compiled by M. D. Monsarrat,

and running:
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1. S. 13° 15' E. true, 200 feet along Mild Fish-

ery and 800 feet along Honouliuli Fishery to

point on opposite shore.

2. Thence following round the shore to point

of intersection of shore and seawall of the

Hanaloa Fish Pond; thence along said sea-

wall to a point on opposite shore, thence

along shore to initial point.

Containing an area of 70 acres, more or less.

MIKI FISHERY
Beginning at point on shore, the most easterly

corner of Auiole Fishery in West Loch, Pearl

Harbor, Island of Oahu, as said Auiole Fishery

appears on Map "No. 8 Oahu Fisheries, Pearl

Loch Section", as compiled by M. D. Monsarrat,

and running:

1. S. 37° 45' W. true 1375 feet along Ulemoku

Fishery to Honouliuli Fishery; thence

2. Southeasterly and Northeasterly, along Hon-

ouliuli Fishery to Homaikaia Fishery ; thence

3. N. 13° 15' W. true, 200 feet more or less,

along Homaikaia Fishery to point on shore

;

4. Thence following around the shore to initial

point.

Containing an area of about 87.5 acres.

IV.

That upon the payment into the registry of this

Court of the sum of ONE HUNDRED TWENTY-
FOUR THOUSAND SEVEN HUNDRED FIFTY-

TWO DOLLARS ($124,752.00), the Clerk of this
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Court shall distribute the same uuto the parties

entitled thereto as herein provided, and shall take

receipts therefor, whereupon the final [154] order

of condemnation will issue.

That each of the parties to the above entitled

action shall pay his own costs herein.

Dated : Honolulu, T. H., July 3, 1934.

/s/ WILLIAM B. LYMER
Judge, LTnited States District Court

for the Territory of Hawaii.

[Endorsed]: Filed Jul. 3, 1934. [155]

[Title of Court and Cause.]

EXC^EPTION TO JUDGMENT AND
NOTICE OF APPEAL.

Comes now THE UNITED STATES OF
AMERICA, Petitioner in the above entitled action,

by Sanford B. D. Wood, United States Attorney for

the District of Hawaii, and

:

I.

Excepts to the Judgment of this Honorable Court,

filed in the above entitled action, as being contrary

to the law, the evidence and the weight of the evi-

dence, and excepts more particularly and specifically

upon the following grounds:

1. The Court erred in ruling that the konohiki

held and holds the hoaaina rights of fishery in trust.

2. The Court erred in holding that the validation

or adjudication of the Hawaiian right of fishery by
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the konohiki under Sections 95 and 96 of the

Hawaiian Organic Act was an adjudication in trust

for the hoaainas.

3. The Court erred in holding that the adjudi-

cation of the Hawaiian right of fishery by the kono-

hiki under Sections 95 and 96 of the Hawaiian

Organic Act operated to validate and perpetuate

hoaaina rights to take fish. [157]

4. The Court erred in holding that the hoaainas

were not required to adjudicate their claims to

Hawaiian rights of fishery by Sections 95 and 96

of the Hawaiian Organic Act.

5. The Court erred in holding that the hoaaina

right to take fish was a vested right.

6. The Court erred in holding that the owners of

vested equitable rights of fishery were not required

to adjudicate their interests by Sections 95 and 96

of the Hawaiian Organic Act.

7. The Court erred in refusing to require the

honohiki to elect to take compensation for only one

species or variety of fish or in the alternative one-

third the value of the entire fisheries.

S. The Court erred in awarding a fair market

value for the right to take the fish Nehu without

considering the effect upon such value of the exer-

cise of a paramount, sovereign power to take with-

out compensation, which entirely prevented the en-

joyment of such right.

9. The Court erred in denying the government

a paramount sovereign power to take without com-

pensation in navigable waters.
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10. The Court erred in denying the government 's

offer to prove the value of the fisheries would be

materially affected and substantially reduced by the

exercise or possible exercise of a paramount, sov-

ereign power to take without compensation.

11. The Court erred in awarding a fair market

value for the fisheries without considering the effect

upon such value of the exercise or possible exercise

of a paramount, sovereign power to take without

compensation. [158]

12. The Court erred in finding a fair market

value for the fisheries based solely upon the unsup-

ported opinion of a single witness who was not

familiar with and did not consider the present

physical conditions of the fisherj^, who did not con-

sider actual revenue over a long period of years,

who did not know the amount of the taxes, and who

gave no weight to the selling price of fish.

13. The Court erred in disregarding and giving

no weight to leases and to evidence of net revenue

over a long period of years in finding the fair

market value of the fisheries.

14. The Court erred in holding that the govern-

ment's expert witness based his result practically

entirely upon actual rentals, and in disregarding and

giving no weight to the testimony of said witness

based upon his investigation occupying his exclusive

time for more than two and one-half years, and

showing that the witness considered the fluctuating

price of fish over a long period of years, the charac-

acter and physical condition of the fisheries and the
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changes therein, the actual catch of fishermen over

a long period of time, the comparative revenue and

the relative value of the various fisheries within

Pearl Harbor, and in disregarding and giving no

weight to the testimony of the witness generally

showing a thorough knowledge of the fisheries and

particularly these fisheries, and showing a careful

analysis of the elements creating value which

brought the witness to the conclusion that the

revenue net above taxes actually received for these

fisheries fairl}^ represented their annual worth.

15. Th Court erred in disregarding and giving

no weight to exhibits introduced into evidence in

this case embodying [159] the record of John li

Estate, Limited, vs. United States, Civil No. 147,

in this Court, and showing irreconcilable and unex-

plained inconsistency between the testimony of the

witness Chillingworth in Civil No. 147 and in this

case upon the value of the right to take the fish

mullet.

16. The Court erred in holding that the proper

promulgation and lawful enforcement of govern-

mental regulations in the exercise of a paramount,

sovereign power which deprived the owners of the

enjoyment of fishing rights constituted a taking of

such rights.

17. The Court erred in awarding compensation

for consequential damage and injury to the fish-

eries.

18. The Court erred in awarding compensation

for the deprivation of use of the fisheries for years

barred by the statute of limitations.
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19. The Court erred in awarding compensation

for deprivation of use in these proceedings.

20. The Court erred in allowing the defendant

John li Estate, Ltd., to set up a distinct cause of

action under the Tucker Act as a part of these

proceedings.

II.

Gives notice of appeal form the Decision, and the

Judgment of the Court, from the Order of the Court

denying Petitioner's Motion for a New Trial, and

the rulings of the Court during the trial over-ruling

Petitioner's objections to the introduction of evi-

dence bearing upon the points hereinabove enumer-

ated in Paragraph I.

Dated: Honolulu, T. H., July 5th, 1934.

THE UNITED STATES OF AMERICA,
Petitioner.

By /s/ SANFORD B. D. WOOD,
United States Attorney

District of Hawaii.

[Endorsed] : Filed Jul. 5, 1934. [160]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE

BILL OF EXCEPTIONS

GOOD CAUSE APPEARING THEREFOR, IT

IS HEREBY ORDERED THAT THE UNITED

STATES OF AMERICA, Petitioner above named,

may have up to and including the 1st day of De-



John li Estate, Ltd., et al. 185

cember, 1934, within which to file the proposed Bill

of Exceptions in the above entitled cause.

AND IT IS FURTHER ORDERED that the

present term of this Court be, and the same is,

liereby extended for said purpose until the expira-

tion of said extended time.

Dated: Honolulu, T. IL, this 1st day of October,

1934.

/s/ S. C. HUBER
Judge, United States District Court,

Territory of Hawaii. [162]

Approved

:

/s/ PROSSER, ANDERSON, MARX & WRENN,
Attorneys for John li Estate, Limited,

an Hawaiian Corporation.

MRS. EMALIANA J. KAMALANUI,
By /s/ Emaliana J. Kamalanui

/s/ WADE WARREN THAYER,
Wade Warren Thayer,

Attorney for James Panai Oneha, Jr., et al.

CHARLES B. DWIGHT,
/s/ S. G. Fiske

Charles B. Dwight,

Attorney for Mrs. Abigail Aulani Pratt.

[Endorsed] : Filed Oct. 1, 1934. [163]
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
BILL OF EXCEPTIONS

GOOD CAUSE APPEARING THEREFOR, IT
IS HEREBY ORDERED that THE UNITED
STATES OF AMERICA, Petitioner above named,

may have up to and including the 1st day of Feb-

ruary, 1935, within which to file the proposed Bill

of Exceptions in the above entitled cause.

AND IT IS FURTHER ORDERED that the

present term of this Court be, and the same is,

hereby extended for said purpose until the expira-

tion of said extended time.

Dated: Honolulu, T. H., this 1st day of Decem-

ber, 1934.

/s/ S. C. HUBER,
Judge, United States District Court,

Territory of Hawaii. [165]

Approved

:

PROSSER. ANDERSON,
MARX & WRENN

By /s/ Heaton L. Wrenn
Attorneys for John li Estate, Limited,

an Hawaiian corporation.

MRS. EMALIANA J. KAMALANUI,
By /s/ Mrs. Enialiana J. Kamalanui

WADE WARREN THAYER,
/s/ Wade Warren Thayer

Attorney for James Panai Oneha, Jr., et al.

CHARLES B. DWIGHT /s/ S. G. F.

CHARLES B. DWIGHT,
Attorney for Mrs. Abigail Aulani Pratt.

[Endorsed] : Filed Dec. 1, 1934. [166]
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[Title of Court and Cause.]

OEDER EXTENDING TIME TO FILE
BILL OF EXCEPTIONS.

GOOD CAUSE APPEARING THEREFOR,
IT IS HEREBY ORDERED that THE UNITED
STATES OF AMERICA, Petitioner above named,

may have up to and inchiding the 4th day of March,

1935, within which to file the proposed Bill of Ex-

ceptions in the above entitled cause.

AND IT IS FURTHER ORDERED that the

present term of this Court be, and the same is,

hereby extended for said purpose until the expira-

tion of said extended time.

Dated: Honolulu, T. H., this 31 day of Jany.

1935.

/s/ S. C. HUBER,
Judge, United States District Court,

Territory of Hawaii. [168]

Approved

:

PROSSER, ANDERSON,
MARX & WRENN

By /s/ Heaton L. Wrenn
Attorneys for John li Estate, Limited,

an Hawaiian Corporation.

MRS. EMALIANA J. KAMALANUI
By /s/ Mrs. Emaliana J. Kamalanui
WADE WARREN THAYER,

/s/ Wade Warren Thayer

Attorney for James Panai Oneha, Jr., et al.

CHARLES B. DWIGHT,
/s/ Charles B. Dwight

Attorney for Mrs. Abigail Aulani Pratt.

[Endorsed]: Filed Jan. 31, 1935. [169]
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[Title of Court and Cause.]

NOTICE OF PRESENTATION OF
BILL OF EXCEPTIONS.

To: JOHN II ESTATE, LTD., an Hawaiian

Corporation and PROSSER, ANDERSON, MARX
& WRENN, its Attorneys;

MRS. EMALIANA J. KAMALANUI;
JAMES PANAI ONEHA, JR., ELIZABETH

MINER, NANCY FUENTES, JAMES P. ONE-
HA, Trustee, JAMES PANAI LIKE ONEHA,
SAMUEL P. ONEHA, HARRY ONEHA and

KAIWI ONEHA, and WADE WARREN
THAYER, their Attorney: and

MRS. AULANI PRATT, and CHARLES B.

DWIGHT, her Attorney:

YOU AND EACH OF YOU will please take

notice that Petitioner in the above entitled cause

on the 26th day of February, 1935, filed in the

office of the Clerk of the above entitled Court, its

Proposed Bill of Exceptions in the above entitled

cause, and that on the 4th day of March, 1935, at

10.00 o'clock a. m., said Bill of Exceptions will be

presented to the Honorable S. C. Huber, Judge of

said Court, for settlement and certification.

Dated: Honolulu, T. H., February 26, 1935.

THE UNITED STATES OF
AMERICA,

Petitioner,

By INGRAM M. STAINBACK,
United States Attorney,

District of Hawaii,

By /s/ JEAN VAUGHAN,
Assistant. [171]
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Receipt of a copy of the above Notice and copy

of Petitioner's Proposed Bill of Exceptions is here-

by acknowledged this 26th day of February, 1935:

PROSSER, ANDERSON, MARX
& WRENN
Attorneys for John li Estate,

Limited, an Hawiian

corporation.

By /s/ Heaton L. Wrenn
MRS. EMALIANA J. KAMALANUI,
By /s/ Emaliana J. Kamalanui

WADE WARREN THAYER
Attorney for James Panai

Oneha, Trustee, et al.

By /s/ Wade Warren Thayer

CHARLES B. DWIGHT,
Attorney for Mrs. Aulani Pratt,

By Charles B. Dwight

/s/ S. G. Fiske

[Endorsed]: Filed Feb. 26, 1935. [172]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO SETTLE AND
FILE BILL OF EXCEPTIONS.

On reading and tiling the annexed consent to the

entry of this Order, dated March 1, 1935, by the

attorneys for the Petitioner and the Respondents

herein,

IT IS HEREBY ORDERED that the time

for the Petitioner to procure to be settled and filed
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its Bill of Exceptions herein be, and the same here-

by is, extended to and including the 25th day of

March, 1935, and that the term of this Court at

which said cause was tried and judgment herein

entered be, and the same hereby is, extended to and

including the 25th day of March, 1935.

Dated: Honolulu, T. H., this 1st day of March,

1935.

/s/ S. C. HUBER,
Judge, United States District

Court. Territory of Hawaii.

We hereby consent to the entry of the above

order.

Dated: March 1, 1935.

MRS. EMALIANA J. KAMALANUI
/s/ Emaliana J. Kamalanui

CHARLES B. DWIGHT,
Attorney for Mrs. Abigail

Aulani Pratt.

Bv /s/ Charles B. Dwight.

PROSSER, ANDERSON,
MARX & WRENN,
Attorneys for John li Estates, Ltd.

By /s/ Heaton L. Wrenn

WADE WARREN THAYER,
Attorney for James Panai Oneha,

Trustee, et al.

By /s/ Wade W^arren Thayer

THE UNITED STATES
OF AMERICA,

By /s/ Jean Vaughan

Jean Vaughan, Ass't. U. S. Attorney

[Endorsed]: Filed Mar. 2, 1935. [174]
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[Title of Court and Cause.]

ORDER EXTENDING TIME AVITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

WHEREAS, THE UNITED STATES OP
AMERICA, Petitioner herein, by its Attorneys,

on the 26th day of February, 1935, within the time

allowed by the Court therefor, duly lodged with

the Clerk of the above entitled Court its proposed

Bill of Exceptions herein, and on said 26th day of

February, 1935, served a copy of said Bill of Ex-

ceptions upon the Respondents herein ; and

WHEREAS, the attorneys for the Petitioner

have agreed with the attorneys for the Respondents

to make such changes in and objections to the Pro-

posed Bill of Exceptions, informally, as they may
deem necessary for the purposes of correcting and

amending said proposed Bill of Exceptions;

NOW, THEREFORE, IT IS HEREBY OR-
DERED that said Bill of Exceptions as amended

and altered by the attorneys for the Petitioner and

for the Respondents may be presented for settle-

ment, signature and allowance any time up to and

including Wednesday, the 17th day of April, 1935,

and that the term of this Court at which said cause

was tried be, and the same hereby is, extended to

and including said 17th day of April, 1935. [176]

Dated: Honolulu, T. H., this 21st day of March,

1935.

/s/ S. C. HUBER,
Judge, United States District

Court, Territory of Hawaii.
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[Endorsed] : Receipt of a copy of the within

ORDER is hereby acknowledged this 21st day of

March, 1935.

PROSSER, ANDERSON,
MARX & WRENN,

By /s/ M. F. Prosser.

[Endorsed] : Filed Mar. 21, 1935. [177]

[Title of Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

WHEREAS, THE UNITED STATES OF
AMERICA, Petitioner herein, by its attorneys, on

the 26th day of February, 1935, within the time

allowed by the Court therefor, duly lodged with

the Clerk of the above entitled Court its proposed

Bill of Exceptions herein, and on said 26th day of

February, 1935, served a copy of said Bill of Ex-

ceptions upon the Respondents herein; and

WHEREAS, the attorneys for the Petitioner

have agreed with the attorneys for the Respond-

ents to make such changes in and objections to the

proposed Bill of Exceptions, informally, as they

may deem necessary for the purposes of correcting

and amending said proposed Bill of Exceptions;

NOW, THEREFORE, IT IS HEREBY OR-

DERED that said Bill of Exceptions as amended

and altered by the attorneys for the Petitioner and
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for the Respondents may be presented for settle-

ment, signature and allowance any time up to and

including Friday, the 17th day of May, 1935, and

that the term of this Court at which said cause was

tried be, and the same hereby is, extended to and

including said 17th day of May, 1935.

Dated: Honolulu, T. H., this 8th day of April,

1935.

/s/ S. C. HUBER,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed] : Filed Apr. 8, 1935. [179]

[Title of Court and Cause.]

NOTICE OF PRESENTATION OF
BILL OF EXCEPTIONS.

To: JOHN li ESTATE, LTD., an Hawaiian

Corporation, and PROSSER, ANDERSON,
MARX & WRENN, its attorneys;

MRS. ABIGAIL AULANI PRATT, and

CHARLES B. DWIGHT, her attorney;

JAMES PANAI ONEHA, JR., et al., and

WADE WARREN THAYER, attorney; and

MRS. EMALIANA J. KAMALANUI:
YOU AND EACH OF YOU will please take

notice that heretofore on the 26th day of February,

1935, Petitioner, in the above entitled cause, filed

in the office of the Clerk of the above entitled Court

its Bill of Exceptions in the above entitled cause,
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and on the ITtli day of May, 1935, at 10:00 o'clock

A, M., said Bill of Exceptions will be presented to

the Honorable S. C. Huber, Judge of said Court,

for approval and settlement.

Dated: Honolulu, T. H., this 13th day of May,

1935.

INGRAM M. STAINBACK,
United States Attorney,

District of Hawaii,

By /s/ JEAN VAUGHAN,
Assistant. [181]

Receipt of a copy of the above Notice is hereby

acknowledged this 13th day of May, 1935.

PROSSER, ANDERSON,
MARX & WRENN,
Attorneys for John li Estate, Ltd.

By /s/ Rol)bins B. Anderson

CHARLES B. DWIGHT,
Attorney for Mrs. Abigail

Aulani Pratt,

By CHARLES B. DWIGHT
by /s/ S. G. Fiske

WADE WARREN THAYER,
Attorney for James Panai

Oneha, Jr., et al..

By WADE WARREN THAYER
by /s/ J. F. Wills

MRS. EMALIANA J. KAMALANUI,
By /s/ Mrs. Emaliana J. Kamalanui

[Endorsed]: Filed May 14, 1935. [182]
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[Title of Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

WHEREAS, on the 17th day of May, 1935, upon

due notice to the Respondents and within the time

allowed by the Court therefor, the above matter

came on for hearing on application of Petitioner,

The United States of America, to settle and ap-

prove its Bill of Exceptions heretofore filed in the

above entitled cause, and Counsel for Petitioner

and Respondents appearing, and Petitioner, The

United States of America, duly presented its said

Bill of Exceptions to the Judge of this Court for

signature, settlement and allowance, and

WHEREAS, it was agreed by Counsel for Peti-

tioner and Counsel for the Respondents that the

Respondent, John li Estate, Limited, have up to

and including the 12th day of June, 1935, within

which time to file objections to said Bill of Excep-

tions heretofore filed in the above entitled cause,

and that the time for settlement, signature and al-

lowance of said Bill of Exceptions herein be ex-

tended up to and including the 19th day of June,

1935, and that the term of this Court at which said

cause was tried be extended to and including said

19th day of June, 1935; [184]

NOW, THEREFORE. IT IS HEREBY OR-

DERED that the Respondent, John li Estate, Lim-

ited, may have up to and including the 12th day

of June, 1935, within which time to file objections
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to the Bill of Exceptions heretofore filed in the

above entitled cause, and that the time for settle-

ment, signature and allowance of said Bill of Ex-

ceptions be and it hereby is extended to and in-

cluding the 19th day of June, 1935, and that the

term of this Court at which said cause was tried

and Judgment herein entered be, and the same here-

by is, extended to and including said 19th day of

June, 1935.

Dated, Honolulu, T. H., this 17th day of May,

1935.

/&/ S. C. HUBER,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed] : Filed May 17, 1935. [185]

[Title of Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

WHEREAS, on the 17th day of May, 1935, upon

due notice of the Respondents and within the time

allowed by the Court therefor, the above matter

came on for hearing on application of Petitioner,

the United States of America, to settle and ap-

prove its Bill of Exceptions heretofore filed in the

above entitled cause, and counsel for Petitioner

and Respondents appearing, and Petitioner, the

United States of America, duly presented its said

Bill of Exceptions to the Judge of this Court for
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signature, settlement and allowance, and

WHEEEAS, it was agreed by counsel for Peti-

tioner and counsel for the Respondents tliat the

Respondent, John li Estate, Ltd., have up to and

including the 19th day of June, 1935, within which

time to file objections to said Bill of Exceptions

heretofore filed in the above entitled cause, and

that the time for settlement, signature and allow-

ance of said Bill of Exceptions herein be extended

up to and including the 26th day of June, 1935, and

that the term of this Court at which said cause was

tried be extended to and including said 26th day of

June, 1935; [187]

NOW, THEREFORE, IT IS HEREBY OR-
DERED that the Respondent, John li Estate, Lim-

ited, may have up to and including the 19th day of

June, 1935, within which time to file objections to

the Bill of Exceptions heretofore filed in the above

entitled cause, and that the time for settlement,

signature and allowance of said Bill of Exceptions

be and it hereby is extended to and including the

26th day of June, 1935, and that the term of this

Court at which said cause was tried and judgment

herein entered be, and the same hereby is, extended

to and including said 26th day of June, 1935.

Dated: Honolulu, T. H., this 12th day of June,

1935.

/s/ S. C. HUBER,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed] : Filed Jun. 12, 1935. [188]
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[Title of Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

WHEREAS, THE UNITED STATES OF
AMERICA, Petitioner herein, by its attorneys,

duly presented within due and proper time its pro-

posed Bill of Exceptions herein and

WHEREAS, it is agreed by Counsel for Peti-

tioner and Counsel for the Respondents that the

Respondent, JOHN li ESTATE, LTD., have up

to and including the 3rd day of July, 1935, within

which time to file objections to said Bill of Excep-

tions heretofore filed in the above entitled cause,

and that the time for settlement, signature and

allowance of said Bill of Exceptions herein be ex-

tended up to and including the 10th day of July,

1935, and that the term of this Court at which said

cause was tried be extended to and including said

10th day of July, 1935;

NOW, THEREFORE, IT IS HEREBY OR-
DERED that the Respondent, JOHN li ESTATE,
LTD., may have up to and including the 3rd day

of July, 1935, within which time to file objections

to the Bill of Exceptions heretofore filed in the

above entitled cause, and that the time for settle-

ment, signature and allowance of said Bill of Ex-

ceptions be and it hereby is [190] extended to and

including the 10th day of July, 1935 and that the

term of this Court at which said cause was tried

and judgment herein entered be, and the same here-
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by is, extended to and including the 10th day of

July, 1935.

Dated: Honolulu, T. H., this 19th day of June,

1935.

/s/ S. C. HUBER,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed]: Filed Jun. 19, 1935. [191]

[Title of Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

WHEREAS, THE UNITED STATES OF
AMERICA, Petitioner herein, by its attorneys,

duly presented within due and proper time its pro-

posed Bill of Exceptions herein ; and

WHEREAS, it is agreed by Counsel for Peti-

tioner and Counsel for the Respondents that the

Respondent, JOHN li ESTATE, LTD., have up

to and including the 17th day of July, 1935, within

which time to file objections to said Bill of Excep-

tions heretofore filed in the above entitled cause,

and that the time for settlement, signature and

allowance of said Bill of Exceptions herein be ex-

tended up to and including the 24th day of July,

1935, and that the term of this Court at which said

cause was tried be extended to and including said

24thday of July, 1935;
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NOW, THEREFORE, IT IS HEREBY OR-

DERED that the Respondent JOHN li ESTATE,
LTD., may have up to and including the 17th day

of July, 1935, within which time to file objections

to the Bill of Exceptions heretofore filed in the

above entitled cause, and that the time for settle-

ment, signature and allowance of said Bill of [193]

Exceptions be and it hereby is extended to and in-

cluding the 24th day of July, 1935, and that the

term of this Court at which said cause was tried

and judgment herein entered be, and the same here-

by is, extended to and including the 24th day of

July, 1935.

Dated: Honolulu, T. H., this 3rd day of July,

1935.

/s/ EDWARD K. MASSEE,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed] : Filed Jul. 3, 1935. [194]

[Title of Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

WHEREAS, THE UNITED STATES OF
AMERICA, Petitioner herein, by its attorneys,

duly presented within due and proper time its pro-

posed Bill of Exceptions herein ; and

WHEREAS, the attorneys for Petitioner liave

agreed with the attorneys for the Respondents to
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make such changes in and objections to the pro-

posed Bill of Exceptions, informally, as they may

deem necessary for the purpose of correcting and

amending said proposed Bill of Exceptions;

NOW, THEEEFORE, IT IS HEREBY OR-

DERED that said proposed Bill of Exceptions, as

amended and altered by the attorneys for Peti-

tioner and Respondents, may be presented for settle-

ment, signature and allowance to this Court at any

time up to and including Wednesday, the 31st day

of July, 1935, and that the term of this Court at

which said cause was tried and judgment herein

entered be, and the same hereby is, extended to and

including the 31st day of July, 1935.

Dated: Honolulu, T. H., this 16th day of July,

A. D. 1935.

(S) S. C. HUBER,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed] : Filed Jul. 16, 1935. [196]

[Title of Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

WHEREAS, THE UNITED STATES OF
AMERICA, Petitioner herein, by its attorneys,

duly presented within due and proper time its pro-

posed Bill of Exceptions herein ; and

WHEREAS, the attorneys for Petitioner have

agreed with the attorneys for the Respondents to
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make such clianges in and objections to the pro-

posed Bill of Exceptions, informally, as tbey may
deem necessary for the purpose of correcting and

amending said proposed Bill of Exceptions;

NOW, THEREFORE, IT IS HEREBY OR-
DERED that said proposed Bill of Exceptions, as

amended and altered by the attorneys for Peti-

tioner and Respondents, may be presented for settle-

ment, signature and allowance to this Court any

time up to and including Wednesday, the 21st day

of August, 1935, and that the term of this Court at

which said cause was tried and Judgment herein

entered be, and the same hereby is, extended to and

including the 21st day of August, 1935.

Dated: Honolulu, T. H., this 30th day of July,

A. D. 1935.

/s/ S. C. HUBER,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed] : Filed Jul. 30, 1935. [198]

[Title of Court and Cause.]

ORDER EXTENDING TIME WITHIN WHICH
TO SETTLE BILL OF EXCEPTIONS.

Upon application of the attorneys for the Re-

spondent JOHN li ESTATE, LTD., an Hawaiian

Corporation,

IT IS HEREBY ORDERED that the Bill of

Exceptions herein may be presented for settlement,

signature and allowance to this Court any time up
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to and including Wednesday, the 28th day of Au-

gust, 1935, and that the term of this Court at which

said cause was tried and judgment herein entered

be, and the sariie hereby is, extended to and includ-

ing the 28th day of August, 1935.

Dated: Honoluki, T. H., this 20th day of August,

1935.

S. C. HUBER /sgd/

Judge, United States District

Court, Territory of Hawaii.

[Endorsed] : Filed Aug. 20, 1935. [200]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED that heretofore, to-wit

on the 10th day of April, 1934, at Honolulu, in said

District, the above entitled cause came on for trial

before the Honorable William B. Lymer, sitting as

judge of said Court without a jury, a jury having

been duly waived by the parties by oral stipulation

made in open Court and entered in the record here-

in. (Tr. pp. 8-10) SANFORD B. D. WOOD, Es-

quire, and WILLIAM B. PITTMAN, Esquire, ap-

pearing for Petitioner, and HEATON L. WRENN
of the firm of PROSSER, ANDERSON, MARX &
WRENN, appearing for the Respondent John li

Estate, Limited; CHARLES B. DWIGHT, Es-

quire, appearing for the Respondent Abigail Aulani

Pratt, WADE WARREN THAYER, Esquire, ap-

pearing for the Respondents James Panai Oneha,

Jr., Elizabeth Miner, Nancy Fuentes, James Oneha,

Trustee, James Panai Like Oneha, Samuel P. One-
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ha, Harry Oneha and Kawai Oneha, and the Re-

spondents Samuel C. Kanoe and Emaliana J. Ka-

malaniii appearing in person but not represented

by counsel, WILLIAM H. HEENJ Esquire, ap-

pearing for the Respondent Hong Chack and with-

drawing the claim of said Respondent. An order

of default [202] having been entered against all

other Respondents. Whereupon the following pro-

ceedings were had and testimony taken:

The Petitioner moved to amend the petition of

the Government by inserting a new paragraph

numbered "V-a" to read as follows:

"That your petitioner, by naming herein any

person or persons as owner or owners interested

in the said rights of fishery, does not admit nor in-

tend to admit that any person or persons so named

are entitled to compensation for damages claimed

by reason of the exercise of paramount rights in

the waters of Pearl Harbor incidental to the proper

exercise of sovereign power, and does not in these

proceedings, the result of which must be submitted

to the Congress, abandon or relinquish any de-

fenses claimed by the United States in suits now

pending under the provisions of the Tucker Act in

the District Court of the District of Hawaii or

elsewhere." (Tr. pp. 12-13).

The said amendment was allowed by the Court.

Counsel for the Respondent John li Estate, Lim-

ited, moved to amend the answer filed herein by

said Respondent. (Tr. pp. 26-27). Said amended

answer being as follows:
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[Title of Court and Cause.]

^'AMENDED ANSWER OF JOHN II ESTATE,
LIMITED, AN HAWAIIAN CORPORATION.

Now comes JOHN II ESTATE, LIMITED, an

Hawaiian corporation, one of the respondents

herein, and answering the petition filed herein by

the United States of America, alleges and says:

I.

Answering Paragraph I of said petition this re-

spondent admits the same.

IL
Answering Paragraph II of said petition this

respondent says that it has insufficient knowledge

thereof with which to make answer and therefore

neither admits nor denies the same but leaves the

petitioner to its proof thereof, except that this

respondent admits that the petitioner did enter into

negotiations with the owner of the private rights

of fishery referred to in said paragraph for the

purchase of the same and that said negotiations

came to naught. [203]

III.

Answering Paragraph III of said petition this

respondent has not sufficient information or knowl-

edge as to the acquisition of said respective private

rights of fishery, as alleged in said paragraph, to

either admit or deny the same and therefore leaves

petitioner to its proof thereof, except that this re-

spondent claims that it is the owner of the Hana-
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pouli, Waipio, Homaikaia and Miki Fisheries re-

ferred to in said paragraph.

IV.

Answering Paragraph IV of said petition this

respondent denies that the reasonable value of the

private rights of fishery therein referred to is the

sum of $15,746.00 as therein alleged and says that

the value thereof is greatly in excess of said sum

and that the value of the right, title, and interest

of this respondent in said fisheries, including the

right to take pua therefrom for the stocking of

fish ponds, and including the damages to the fisheries

set forth and described in petitioner's petition and

damages to respondent's fish ponds resulting from

such taking of said fisheries, all consequent upon the

taking thereof by petitioner, is far in excess of

the sum of $15,746.00.

V.

Answering Paragraph V of said petition this

respondent admits that it claims an interest in the

said private rights of fishery and says that it owns

the said Hanapouli, Waipio, Homakaia and Miki

Fisheries and/or the konohiki rights in and of said

fisheries as described in Paragraph III of said peti-

tion and denies that any other respondent mentioned

or referred to in said paragraph owns any interest

in said Konohiki rights but whether or not any of

said other respondents claim some interest in

said Hanapouli, Waipio, Homaikaia and Miki Fish-

eries this respondent has not sujHicient knowledge or
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information to either admit or deny, and therefore

leaves petitioner to its proof thereof.

VI.

Answering Paragraph VI of said petition this

respondent has not sufficient knowledge or informa-

tion to either admit or deny the allegations of said

paragraph to the effect that all necessary steps

have been taken to entitle petitioner to institute

these proceedings and therefore leaves petitioner

to its proof thereof.

VII.

Further answering the petition, respondent alleges

that it is the owner of the sea fisheries described in

said petition, namely, the sea fisheries of Waipio, Ho-

maikaia, Hanapouli, and Miki, and that it was unin-

terrupted in its right to use, enjoy, and derive reve-

nue [204] from said fishery until July, 1918; that

during the month of July, 1918 the Commandant at

Pearl Harbor, pursuant to regulations issued by the

Secretary of the Navy, under the power purported to

be in him vested by Act of Congress of August 22,

1912 (Sec. 9959 U. S. Compiled Statutes) and the

executive order of the President of the United

States of September 23, 1912, forcibly prevented and

forbade respondent and its lessees from exercising

its rights of fishery in the waters of Pearl Harbor,

in the area outlined in red ink on the map of Pearl

Harbor filed as an exhibit to the petition in Civil

147 hereinafter referred to, and that ever since

said time respondent has been and is still prevented
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and forbidden by the action of the several Com-

mandants of the Naval Station at Pearl Harbor

from exercising said rights of fishery; that on or

about the 17th day of May, A. D. 1924, respondent

instituted an action against petitioner to recover

from it the value of its said fishing rights of which

it had been deprived by the petitioner for the period

from July, 1918, to the date of the filing of said

action, said cause being entitled "John li Estate,

Limited, plaintiff, v. United States of America, de-

fendant," Civil No. 147, filed in the above entitled

Court ; that after a trial of said cause a decision was

filed in said matter in favor of the plaintiff and

against the defendant by Hon. William B. Lymer,

a judge of the above entitled Court before whom
said matter was tried and heard, said decision find-

ing inter alia that the actions of the United States

in forbidding this respondent to exercise its said

right of fishery constituted a taking of private

property for which compensation was impliedly

promised and payment of which is guaranteed by

the United States of America ; that predicated upon

said decision a judgment was entered and filed

therein on October 17, 1928 in favor of the plaintiff

and against the defendant for the sums prayed for
;

that said judgment was not appealed from by said

defendant and that the amount of said judgment

has been paid in full by said defendant

;

That the acts of the petitioner by and through its

officers as hereinabove alleged constituted and still

constitute a taking of private property for public
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use without payment of just compensation therefor,

contrary to the Fifth Amendment of the Consti-

tion of the United States

;

That respondent has not received damages or com-

pensation for the said taking of its property

from May 17, 1924; that the reasonable market

rental value of the right of fishery in the area

aforesaid is and since prior to 1924 has been

$2400.00 net above taxes per year ; that by reason of

the taking of said right of fishery respondent has

been deprived of $2400.00 per year commencing as

of May 17, 1924, and continuing until the date of

payment of the award to be made herein, together

with interest on each annual sum at the rate of 8%
X)er annum to said date of payment. [205]

VIII.

Further answering the petition, respondent al-

leges that on or about July 1, 1918 the Command-

ant at Pearl Harbor, pursuant to regulations issued

by the Secretary of the Navy under the power pur-

ported to be in him vested by Act of Congress of

August 22, 1912 (Sec. 9959 U. S. Compiled Statutes)

and the Executive Order of the President of the

United States of September 23, 1912, forbade aku

boats from entering the waters of Pearl Harbor ; that

it is unprofitable to catch nehu and iao in small boats

or in anyway except by catching them from aku

boats ; that such action of the Commandant deprived

the respondent of its market for nehu and iao and

of any opportunity of obtaining any benefit of its

right to fish for nehu and iao in all the sea fisheries

herein sought to be condemned ; that ever since said
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time aku boats have been prevented by the action

of the several Commandants at Pearl Harbor from

entering Pearl Harbor, thus continuing to deprive

respondent of a market for the nehu and iao in its

said fishery and of any opportunity of obtaining any

benefit of its right to fish for nehu and iao in its

said fishery ; that such acts of the petitioner by and

through its officers, as hereinabove alleged, con-

stituted and still constitutes a taking of private

property for public use without payment of

just compensation therefor, contrary to the Fifth

Amendment to the Constitution of the United

States; that respondent has not received damages

or compensation for the said taking of its property

from July 1, 1918

;

That the reasonable market rental value of the

right to take nehu and iao in the fishery herein

sought to be condemned is and since prior to 1918

has been $600.00 net above taxes per year ; that by

reason of said taking respondent has been deprived

of $600.00 per year commencing as of July 1, 1918

and continuing until the date of payment of the

award to be made herein, together with interest

thereon at the rate of 8% per annum to said date

of pa}Tnent.

WHEREFORE, this respondent prays that in

case said Hanapouli Fishery, Waipio Fishery,

Homaikaia Fishery and Miki Fishery, or respond-

ent's right and interest therein, shall be condemned

as prayed for in said petition, and the value thereof

ascertained, that respondent be awarded and paid

the value thereof, together with such damages to

respondent's fish ponds as shall be legally estab-
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lished, and further that the respondent be awarded

and paid damages and compensation in the amounts

set forth above in Paragraph VII, inchiding inter-

est, for the acts of petitioner in taking its property

by preventing respondent from exercising its right

of fishery in Pearl Harbor in the area indicated in

red ink on the map above referred to, and that the

respondent be awarded and paid damages and com-

pensation in the amounts set forth above in Para-

graph VIII, inchiding interest, for the acts of the

petitioner in depriving this respondent of its mar-

ket for nehu and iao and of any opportunity of ob-

taining any benefit of its right to fish for nehu and

iao in [206] all the sea fisheries herein sought to be

condemned, and that the respondent be granted such

other and further relief as to this Court may seem

just and proper in the premises.

Dated : Honolulu, T. H., April 26, 1934.

JOHN II ESTATE, LIMITED,
Respondent.

By /s/ W. H. McINERNY,
Its Vice President.

By /s/ P. K. McLean,
Its Secretary."

Petitioner reserved its right to object to said

amendment and the same was allowed subject to

the Government's objections, which were reserved.

(Tr. p. 27). Thereafter the Petitioner objected to

the allowance of said Amended Answer as follows:



212 United States of America vs.

"Mr. WOOD: If the Court please, at the

time the John li Estate amended its answer,

the Government reserved whatever objections

it might have. I wish at this time to object to

the amendment of the answer of the John li

Estate upon the grounds I have set out at length

and several times repeated when the question

arose as to evidence being taken under that

theory of the case, namely, damages or alleged

damages to their fisheries for a time preceding

the filing of this suit, upon all the grounds

which have been urged as against such evi-

dence.

"The COUET: This objection will be con-

sidered as having been made at the time of the

proffered amendment,— (Tr. p. 243).

Objection overruled and exception.

Petitioner offered in evidence an exemplified

copy of a letter dated August 20, 1931 from the

Assistant Secretary of the Navy to the Attorney

General of the United States, the same being admit-

ted and marked "U. S. Exhibit A".

EXHIBIT A
being as follows

:

"Aug. 20, 1931.

"The Honorable,

"The Attorney General,

"Washington, D. C.

"Sir:

"Further reference is made to the Navy De-

partment's letter of June 18, 1931, with which
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there were transmitted two copies of a report

of the Board on Pearl Harbor Fisheries dated

June 15, 1931, as approved by the [207] Secre-

tary of the Navy.

"In the said letter of the Navy Department

you were informed that letters were sent to

owners of fishing rights in Pearl Harbor as

contemplated by the Act of June 28, 1921, as

amended by the Act of April 14, 1930 (46 Stat.,

165), advising them of the Government's

awards, with request that they inform the Navy

Department not later than sixty (60) days

from date as to whether they would agree to

accept said awards.

"The period of sixty days in which to ac-

cept the awards has expired. Information re-

ceived in the Navy Department in response to

its several communications to the purported

owners of the privately owned fishing rights

involved indicates that one claimant, L. L. Mc-

Candless, through his legal representatives, has

expressed dissatisfaction with the Government's

award, and another, the Campbell Estate, will

not enter into further negotiations for the rea-

son that the trustees are not empowered to

sell. The Navy Department therefore believes

that due to the great divergence between the

Government's award of $61,170.67 and the ag-

gregate price set by the claimants in the sum
of $366,745.69 further negotiations would not
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result in reaching an amicable agreement with

these private interests.

"In view of the foregoing I have the honor

to request that you instruct the United States

Attorney for the District of Hawaii to insti-

tute condemnation proceedings in accordance

with the provisions of the above mentioned Act

of Congress of April 14, 1930. Should further

communications be received from the owners

either accepting or rejecting the Government's

awards they will be promptly forwarded to the

Attorney General.

''The Commandant, Fourteenth Naval Dis-

trict, will be instructed to cooperate in every

way possible with the United States Attorney

to expedite condemnation proceedings.

"Please inform the Navy Department of

your action in this matter.

< ^Very respectfully,

"ERNEST LEE JAHNCKE (S)

"The Assistant Secretary of

the Navy."

(Tr. p. 27).

Petitioner offered in evidence an exemplified copy

of a letter dated October 28, 1931 from the Secre-

tary of the Navy to the Attorney General of the

United States, the same being [208] admitted and

marked "U. S. Exhibit B".
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EXHIBIT B
being as follows

:

''Oct. 28, 1931.

"The Honorable,

"The Attorney General,

"Washington, D. C.

"Sir:

"Further reference is made to the Navy De-

partment's letter of August 20, 1931, and to

your reply to August 28, 1931, regarding pro-

ceedings to condemn private rights of fishery

as provided by the provisions of the Act of

June 28, 1921, as amended by the Act of April

14, 1930 (46 Stat., 165). In the said letter of

the Navy Department you were advised that

due to the great divergence between the Gov-

ernment's award and the aggregate price set

by the claimants, it did not appear that further

negotiations would result in reaching an ami-

cable agreement with the private interests con-

cerned.

"The Navy Department therefore deems it

necessary and advantageous to the interests of

the United States that these private rights of

fishery be acquired by condemnation proceed-

ings as provided by the aforesaid Act of Con-

gress.

"Very respectfully,

"C. F. ADAMS (STAMP)
"Secretary of the Navy".

(Tr. p. 28).
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United States Exhibits "A" and "B" being

the same letters introduced in evidence in the case

of the United States of America vs. J, Lawrence

P. Robinson, et al., Civil No. 292 of this Court, as

United States Exhibits 1 and 2, respectively. The

Court ordered that said letters be admitted and

that they later be withdrawn and certified copies

substituted therefor. (Tr. p. 28).

COMMANDER EMMETT R. POLLOCK
was called as a witness on behalf of the Petitioner

and testified:

(Direct Examination) [209]

That he is a Commander in the United States

Navy, Retired, serving on active duty attached to

the Pearl Harbor Naval Station, on special duty

in connection with the Pearl Harbor fisheries. That

under orders from the Secretary of the Navy he

has devoted two years and nine months exclusively

to the study of the Pearl Harbor fisheries. Six

months of this service was on a board appointed by

the Secretary of the Navy to examine and appraise

and negotiate a purchase for the Government of

these fisheries. After the board was dissolved he

was ordered to special further duty to study these

fisheries. That he is attached to the Navy Yard

at Pearl Harbor and has no other duty than that

in connection with the fisheries. That he has served
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(Testimony of Commander Emmett R. Pollock.)

under this latter order for two years and three

months. (Tr. p. 29). That he had frequently cruised

in all parts of Pearl Harbor watching the fishing.

That he has talked to fishermen and officials of

fishing companies. That he has had frequent dis-

cussions with the Director of Pish and Game, and

had also discussed with the Territorial Board of

Appraisal their method of arriving at the appraisal

of fisheries outside of Pearl Harbor. That he has

studied rentals on all the fisheries covering periods

of many years. That some of the earliest leases

went back to 1858. That in this particular case

those he examined went back as far as 1882. That

the purpose of his study was to get a practical

understanding of the fair market value of the

fisheries in accordance with his orders from the

Navy Department, and to try to arrive at a price

fair to the Government and to the Respondents.

(Tr. p. 30). That he has discussed on several occa-

sions with the Territorial Assessor, Land Depart-

ment, his method of appraisal of the Pearl Harbor

fisheries and that he has examined the books and

records in the John li Estate case. (Tr. p. 30). [210]

That in his opinion the aggregate value of the

Hanapouli Fishery, Waipio Fishery, the Homai-

kaia Fishery and the Miki Fishery, in 1932, as

unrestricted, was $21,000.00. That the restricted

value was $14,333.00. (Tr. p. 31).

Petitioner offered in evidence a map of Oahu
fisheries, Pearl Lochs Section, showing Waipio
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(Testimony of Commander Emmett R. Pollock.)

Fishery, Homaikaia Fishery, Hanapoiili Fishery

and Miki Fishery, herein sought to be condemned,

the same being received and marked "U. S. Ex-

hibit C". U. S. Exhibit C being a copy of the map
attached to the petition herein. U. S. Exhibit C
being hereby referred to and by reference made a

part hereof.

(Direct Examination Continued)

That the li Estate fisheries consist of Hanapouli,

Waipio, Homaikaia and Miki, shown on U. S. Ex-

hibit C in brown; that the restricted area is shown

on U. S. Exhibit C by red lines extending from

Kekaa to the AVaipio Peninsular and from the

Beckoning Point to the Pearl City Peninsular.

That he was assuming that the restricted area is

the part below or to the southeastward of the line,

and the unrestricted area is the part above or to

the northwestward of the line. That the lines are

indicated on said Exhibit in accordance with the

restricting order. (Tr. p. 32).

That in arriving at the fair market value of the

fisheries, as restricted and unrestricted, he took

into consideration the net rentals over many years

and in this particular case, through the courtesy

of the Attorneys and Trustees, he had noted current

net revenue. He had endeavored to consider possi-

bilities of increase in revenue which might affect

the fair market value. (Tr. p. 32). That in his

opinion, speculative possibilities of possible mate-
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rial enhancement in value, that is a factor in

the [211] appraising of real estate, do not exist

in a fishery, and that in a fishery that has been

frequently leased for so many years to so many
different people, its value is best determined by the

net revenue, past and prospective. (Tr. pp. 32-33).

That the highest aggregate net revenue ever re-

ceived before there were any restrictions by the

Government was $1,260.00 per year net above taxes.

(Tr. p. 33). That the leases before restrictions

were leases which expired in 1919, and the restric-

tions began in 1918. And recognizing that these

leases might not be conclusive as to present values

he made some comparison with the present net

revenue, net above taxes, of the unrestricted por-

tion, and applied that to the restricted portion as

a check on the former leases where there were no

restrictions at all. That he also checked it with

the damage suit. (Tr. p. 33). (That by damage

suit he meant Civil No. 147 of this Court.)

That in the damage suit it was decided that the

aggregate net revenue was $1260.00 before there

had been any restrictions, and that after the re-

strictions it was only $660.00, which, in effect,

places a value on the unrestricted portion and was

a check on his figures in this suit. That he also

considered, in arriving at the figures stated, that

the current net rental, net above taxes and other

expenses, as shown to him by the Trustees herein,

was $860.00 a year, which covers the portion above
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the red line (mirestricted area). That taking that

area (mirestricted) he fomid it to be a little more

than twice the area below the red line (restricted),

although he did not consider the areas by them-

selves conclusive but just another check, so that the

area of the unrestricted part is worth $860.00; and

that assuming the other x>art is one-half—that as

a matter of fact it is less than one-half—he ar-

rived [212] at approximately the same figure as

shown by these leases. In other words, that it

demonstrated to him that the present current values

are very much the same as they w^ere at the time of

the leases.

That taking all these things into consideration,

following these many checks, he found that leasing

over so many years for $1260.00 for the whole area

to be a fair net revenue and from which a fair

market value might be determined. That capital-

izing $1260.00 at 6% gives $21,000.00 as his ap-

praisal of the entire John li Estate fisheries as

shown on the map, U. S. Exhibit C. For the un-

restricted area, taking the current net annual reve-

nue of $860.00, capitalizing that at 6%, he arrived

at a value of $14,333.00. (Tr. p. 34).

That in arriving at these figures he took into

consideration the total net revenue that is or ever

has been received. That he found it illogical, where

a fishery was for so many years leased to so many

different people, to go beyond and behind the fig-
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ures shown by the leases as to what fish were in-

cluded. (Tr. p. 34).

That he also took into consideration the varying

price of mullet over many years. That in 1932 the

price of mullet was very low. That he took the

view that, in line with his statement as to consider-

ing prospective future values as well as past and

present, the low price of mullet, the fact that there

appears to be no prospect of raising it, and if it

did raise it would have to raise a long way to get

back to the figures of the leases, that certainly

there was no prospective enhancement of values.

(Tr. p. 35).

That he also took into consideration the area of

the [213] fisheries above and below the line, as

shown on U. S. Exhibit C. That the area of the

fishery above the line (on U. S. Exhibit C) is 840

acres; that the area below the line (on U. S. Ex-

hibit C) is 340 acres. (Tr. p. 35).

That he had had a course in surveying at An-

napolis. That he surveyed Galapagos Islands, the

Admiralty Islands and had done some surveying

work in Pearl Harbor about the time of the acqui-

sition of the Harber by the United States. That

in arriving at this value he also took into consid-

eration the purchase of the Moanalua Fishery by

the United States Army, 717 acres, in 1927 for

$10,000.00. (Tr. p. 36). That in his opinion the

value of the Moanalua Fishery, in connection with

the appraisal of the Waipio Fishery, is by no
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means conclusive as to the value of Waipio. That

it is an adjacent fishery, the characteristics of

which are much alike. That if he took it as an

exact measure, its area being 717 acres, it would

bring a value of $16,000.00 which is $5,000.00 be-

low his appraisal. That in a comparison of the

areas, the total area of the John li Estate fish-

eries and total area of the Moanalua Fishery, ap-

plying the $10,000.00 value of the Moanalua Fish-

ery, gives a value of the total John li Estate fish-

eries of $16,000.00. That in all of his research and

studying he has not encountered a record of any

other authentic sale of a fishery by itself; the sales

of the fisheries have always been in connection with

the sale of land. (Tr. p. 37).

That in determining the value of these fisheries

many things were considered, but rejected as not at

all conclusive or as remote, and were not the actual

basis of the appraisal. That the real basis of his

appraisal were the leases covering so many years

and the present current net revenue. Many

other [214] considerations were a check; as for

instance, the Waimalu Fishery in his opinion he

used it as a check and not as the basis for his ap-

praisal. (Tr. p. 40).

That he devoted his time exclusively to the in-

vestigation of these fisheries for nearly two years

and nine months. That during that time he aver-

cHged five days a week in Pearl Harbor. Tliat he
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went around in a boat in the fisheries and talked

with lots of fishermen. (Tr. p. 41).

That the entrance channel to Pearl Harbor (as

shown on U. S. Exhibit C) opens into the Pacific

Ocean. That the tide regularly ebbs and flows with-

in the waters of Pearl Harbor. That the waters of

Pearl Harbor are salt. (Tr. p. 42).

That assuming as a fact that the Government

in the exercise of its paramount sovereign power

may exclude the owners of fishing rights from the

enjoyment of their rights of fishery in any and all

parts of the waters of Pearl Harbor without com-

pensation to the owners, the possible exercise of

this power would, in his opinion, affect the fair

market value of this fishery. (Tr. pp. 42-43). That

the market value of this fishery would be materi-

ally affected by the exercise of this power. (Tr.

p. 43).

Petitioner then made the following offer of proof ;

"Mr. WOOD: Now, if the Court please,

rather than questioning any further in this

line, on which you have already ruled on the

law point, I will offer to prove that the Gov-

ernment could produce testimony showing that

the fair market value of this fishery would be

materially affected by the exercise of the power

just mentioned and would reduce the value of

the fishery to a figure substantially less than

the figure stated by this witness in prior testi-

mony."
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The offer of proof was denied, which ruling was

duly excepted to and an exception was allowed.

(Tr. p. 43). [215]

(Cross-Examination)

That the basis of his appraisal were the old

leases and the current net revenue as shown by the

current leases and by the books reflecting the rent

reserved in the leases, and he considered past,

present and possible future net rentals. (Tr. p.

44). That he checked his appraisal of the so-called

"restricted area" against the rents which are being

currently received for the Waipio Fishery, which

is not in the restricted area, and rents which are

reserved from the Homaikaia Fishery, which is not

in the restricted area. That he also checked that

against the early damage suit tried in this Court.

(Civil No. 147). That the red lines drawai across

the map, IT. S. Exhibit C, from Kekaa Point to the

Waipio Peninsula and from the Beckoning Point

across to the Pearl City Peninsula, are the lines

which represent the Northern boundary of the re-

stricted area, and have represented that boundary

since 1918. That for a considerable period he went

to Pearl Harbor every day, but recently he went

there very little. That he is familiar with the char-

acteristics of the areas South of these red lines.

That the area South of the line (shown on 17. S.

Exhibit C) drawn from Kekaa Point to the Wai-

X)io Peninsula, which is in red, is the portion which
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belongs to the Honouliuli Fishery owned by the

Campbell Estate; that the portion in brown (U. S.

Exhibit C) belongs to the John li Estate. That the

characteristics of the brown and red portions are

very similar. (Tr. p. 47). That the area from Ke-

kaa Point to the place called the ''Shark Pen",

which belongs to the Campbell Estate Trustees, is

140 acres. That he is familiar with the lease from

the Oahu Railway and Land Company to the Aala

Market (of the Honouliuli Fishery) made in 1929

(Tr. p. 47) ; that in that lease there was a differ-

ence of $1200.00 between [216] the rental in the

case of non-interference by the Government, and

with the existing interference. (Tr. p. 48).

The following question was then asked and testi-

mony given over the objection of counsel for the

Petitioner

:

"Q. And the testimony in that case showed,

that is, the testimony of Mr. Chillingworth was

that that area was worth $1,800.00 a year net;

you recall that, do you not ?

Mr. WOOD: I am going to object to this,

Your Honor. The testimony in the Campbell

Estate case is not relevant testimony in this

case. I object to it as being incompetent, ir-

relevant, and immaterial.

"The COURT: Well, it has something to

do with Mr. Wrenn's theory of damages inci-

dent to the taking or to compensation con-
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tributing to the taking prior to the tiling of

this proceeding, isn't that it?

"Mr. WRENN: It has a very important

bearing, if the Court please, on this witness'

testimony in determining the value of the un-

restricted area where he has talked about com-

parative rents.

"Mr. WOOD: I object on the further

ground it's not proper cross-examination, Your

Honor.*******
"The COURT: I'll overrule the objection.

"Mr. WOOD: To which I save an excep-

tion.

"The COURT : Exception noted, to continue

through. '

'

(Tr. pp. 48-49).

"A. I don't remember the exact testimony

of Mr. Chillingworth.

"Q. You don't recall that he testified that

this portion is worth $1,800.00 a year, net?

"A. The part that I am not sure about and

the reason that I am reluctant to say yes is that

I'm not so sure as to the extent of the area to

which he referred." (Tr. pp. 49-50).

That he knew that the lease from the Oahu Rail-

way and Land Company to the Aala Market con-

tained a provision that so long as the restrictions

by the Government continued the rental of the Aala
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Market instead of being $3,000.00 a year would

be [217] $1800.00 a year. (Tr. p. 50).

That in arriving at the value of the area be-

longing to the John li Estate, in the restricted

area, he considered that the value that had been

actually determined by the Court a very much
better check and therefore found it unnecessary

to use as a check the value that was placed by

the lease of the Oahu Railway and Land Company
to the Aala Market of the Honouliuli Fishery in

the restricted area. That he rejected the figure of

Mr. Chillingworth in his consideration as being

ridiculous. (Tr. p. 50). That in arriving at his

valuation of the area in the restricted area, he did

consider the $1200.00 valuation placed on the Aala

Market lease on their area in the restricted area

as against the lease calling for a rental of $3000.00

a year; that said lease contains a provision that so

long as the restriction continued the rental reserved

and paid will be $1800.00 a year. (Tr. p. 50).

That he had testified that the general character

of the channel in the area of the John li Estate

was similar to that area of the Oahu Railway and

Land Company, not that the fisheries are similar.

That the fisheries are not similar in many partic-

ulars; that there is a great deal more shipping in

part of the Waipio Fishery Southward of the line

of restriction and of the Beckoning Point. (Tr.

p. 51). That his observation of the fishermen was

that they preferred the other area, and from his
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conversation with them that was the information

he had. That there is more oil over here, more

shipping, irrespective of any restriction, and it

drives the fish away. (Tr. p. 51). That there isn't

any more shipping in the area between Kekaa Point

down to Waipio Point at the end of the Peninsnla

than there is in the area belonging to the Oahu

Railway and Land [218] Company in the same

channels; that that might very properly be taken

into consideration in forming a fair basis of com-

parison of value of the two areas; that he did con-

sider the $1200 figure not the $1800.

That the $1200 figure was not his; that he didn't

accept the figure of $1200.00 but took it into con-

sideration. That the figure of $600.00 was taken

from the Court proceedings (Civil No. 147), and

he got values from various leases he found. (Tr.

-p. 52). That he knew under the law fishermen are

restricted from using nets with mesh smaller than

two inches, which would not catch pua, nehu, and

iao. (Tr. p. 53). That in determining the value

of this fishery he did not consider the value of

nehu. That from his investigation of the sea fish-

eries he became aware of the fact that the pond

mullet industry in the Territory is a very impor-

tant one (Tr. p. 53) ; that the pond mullet is prefer-

able to any other kind of mullet for table use, and

that the mullet ponds depend for their source of

supply on pua being caught elsewhere and placed

in ponds. That he did not specifically consider the



John li Estate, Ltd., et al. 229

(Testimony of Commander Emmett R. Pollock.)

value of the pua in the sea fisheries for the purpose

of stocking fish ponds. (Tr. p. 54). That he knows

that the John li Estate owns the E'o pond and

that it is leased for $300.00 a year and that said

pond was under lease at the time of filing this suit

to the same people that the adjacent Waipio Fish-

ery was under lease to.

Petitioner objected that the rental value of the

Pond was irrelevant and immaterial; overruled and

exception. (Tr. p. 54).

That the Hanaloa Pond containing an area of

some 200 acres is under lease to the same person

that the adjacent sea fishery is under lease to for

a net rental of $2400.00 a year.

The Court allowed Petitioner's objection and ex-

ception [219] to the entire line of testimony with

reference to fish ponds as irrelevant and immate-

rial. (Tr. p. 55).

That prior to coming to Hawaii on this commis-

sion he had no experience in determining values

of sea fisheries in the Hawaiian Islands, nor expe-

rience in negotiating leases for the sea fisheries or

for pond. (Tr. p. 55).

That when he first came to Honolulu with the

commission there were three men on this Naval

Board, and that after an investigation of some six

months this commission made a report to the Secre-

tary of the Navy. That in his preparation for the

trial for the condemnation of these fisheries he had

had occasion to refer to the valuations placed on
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the sea fisheries in those reports. (Tr. j). 55). That

he had been able to analyze the reports, but could

not entirely reconcile them with his jDresent ap-

praisals, which are much higher. That he worked

on the appraisal of the fisheries during the six

months that he was here on the Naval Board as

well as after the Board was dissolved. (Tr. p. 56).

That in the report arriving at the value of the

fisheries in the case of The United States of Amer-

ica vs. J. Lawrence P. Robinson, et al., (Civil No.

292), they got a basic figure per acre by computing

a lease on the Waiawa Sea Fishery as they had no

other data upon which to work. That he rejected

the area basis as highly unsatisfactory and prefers

any other basis; that he much j)refers the cash

basis. (Tr. p. 57). That he was unable to arrive

at a value of the fisheries in the Robinson case

unless he had a lease, or a sale, or net revenue, or

other satisfactory information which would be

proper to use in the appraisal of the fisheries. (Tr.

p. 58.) That the basis of the appraisal shown in

the report of the Naval Board of the Miki Sea

Fishery was $10.61 per acre as determined from

the Bishop lease for their shallow fishery Waiawa.

That the [220] appraisal of Hanapouli was $10.61

per acre and the appraisal of Homaikaia in the

report was also $10.61 per acre. (Tr. p. 60). That

he followed that method because that was the only

evidence he had to resort to in determining the

value of the fisheries at that time. That at the
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time of the report he also resorted to the records

in Civil 147 of this Court. (Tr. p. 60). That he

determined from the records in Civil No. 147 that

the net rental, prior to any restrictions, which was

being received by the John li Estate, was $1260.00

for the fisheries.

In reply to the question as to whether in arriv-

ing at the value of these fisheries he had ignored

the actual rental reserved of $1260.00 per year,

which would have given a valuation of $21,000.00,

and had used the $10.61 per acre method, which

would have given a value of $15,000.00, and as to

whether he did not have the $1260.00 a year net

rental figure before him at the time the report of

the Naval Board was made in 1930 or 1931 and

had ignored it and applied the rate of $10.61 per

acre, he stated that he was unable to reconcile the

report with the experience he had had in the two

years and three months since it was made and that

was the reason he had changed his appraisal and

that he was not clear on the report as it was made

a long time ago and he had checked the report very

carefully and finds it very unsatisfactory in that

particular. (Tr. p. 61).

(Re-Direct Examination)

That in giving his opinion of the value of the

fisheries, unrestricted $21,000.00, and restricted

$14,000.00, that value is true as of June 17, 1932.

That the negotiations of the Board appointed by
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the Secretary of the Navy to purchase these fish-

eries came to naught. (Tr. p. 62). That these fig-

ures, which he has given as the value of the fish-

eries, are based on [221] what he has testified to

and the information he has received and not upon

the report, and that his appraisals made at this

trial are much higher than those made by the

Board. (Tr. p. 62).

The GOVERNMENT rests.

Counsel for the John li Estate, Limited, offered

in evidence a certified copy of the decision of the

Circuit Court of the First Judicial Circuit, Terri-

tory of Hawaii, in the matter of John li Estate,

Limited, against the Territory of Hawaii, in an

action to establish fishing rights, dated September

11, 1905. (Tr. p. 63). Said decision being admitted

and marked "Respondents' Exhibit No. 1." A
copy of Respondents' said Exhibit No. 1 being at-

tached hereto, marked "Respondents' Exhibit No.

1", and by reference made a part hereof.

Respondents' Exhibit No. 1 being a certified

copy of the Decision dated September 11, 1905,

of the Circuit Court of the First Judicial Circuit,

Territory of Hawaii, John li Estate, Limited,

Plaintiff, against the Territory of Hawaii, De-

fendant, an action to establish fishing rights and

in which the Court found that the John li Estate,
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Limited, was the owner of the vested rights in the

sea fisheries of Wai^Dio, Homaikaia, Hanapouli and

Miki.

Counsel for the Respondent John li Estate, Lim-

ited, offered in evidence a copy of the judgment,

dated September 11, 1905, in said suit of the John

li Estate, Limited, against the Territory of Ha-

waii, in the Circuit Court of the First Judicial

Circuit, Territory of Hawaii. (Tr. p. 63). Said

Judgment was admitted and marked "Respondents'

Exhibit No. 2", a copy of Respondents' said Ex-

hibit No. 2 being attached hereto, marked "Re-

spondents' Exhibit No. 2", and by reference made

a part hereof.

Respondents' Exhibit No. 2 being a certified

copy of the Judgment, dated September 11, 1905,

entered in the Circuit [222] Court of the First

Judicial Circuit, Territory of Hawaii, in the suit

of the John li Estate, Limited, Plaintiff, against

the Territory of Hawaii, Defendant, an action to

establish fishing rights, said Judgment declaring

said Plaintiff to be entitled to a vested right in

the sea fisheries of Waipio, Llomaikaia, Hanapouli

and Miki.

Counsel for the Respondent John li Estate, Lim-

ited, offered in evidence a certified copy of the

Motion to Amend the Judgment, dated September

11, 1905, and filed on September 12, 1905, in the

matter of said John li Estate against the Terri-

tory of Hawaii, said Motion being dated July 29,

1908. (Tr. p. 63). The same was admitted and
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marked "Respondents' Exhibit No. 3", a copy of

Respondents' said Exhibit No. 3 being attached

hereto, marked "Respondents' Exhibit No. 3", and

by reference made a part hereof.

Respondents' Exhibit No. 3 being a certified

copy of a Motion to Amend the Judgment dated

September 11, 1905, in said suit of the John li

Estate, Limited, against the Territory of Hawaii,

by inserting the metes and bounds of the fisheries

of Waipio and Mokuumeume, as established at the

hearing, said Motion to amend being dated July

29, 1908, and filed in the Circuit Court of the First

Judicial Circuit, Territory of Hawaii, July 31,

1908.

Counsel for the John li Estate offered in evi-

dence a copy of the Judgment, dated September 21,

1908, entered pursuant to the Motion to Amend, in

said suit of the John li Estate, Limited, against

the Territory of Hawaii, in the Circuit Court of

the First Judicial Circuit, Territory of Hawaii.

(Tr. p. 63). Said Judgment was admitted and

marked "Respondents' Exhibit No. 4", a copy of

Respondents' said Exhibit No. 4, being [223] at-

tached hereto, marked "Respondents' Exhibit No.

4", and by reference made a part hereof.

Respondents' Exhibit No. 4 being a copy of the

Judgment entered pursuant to the Motion to Amend
(Exhibit No. 3 above) in said suit of the John li

Estate, Limited, against the Territory of Hawaii,

in said Circuit Court, said Judgment describing

by metes and bounds the fisheries of Waipio and
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Mokiiimieume, said Judgment being dated Septem-

ber 21, 1908, as of September 11, 1905.

JOHN B. MANN
was called as a witness on behalf of the Respondents

and testified:

(Direct Examination)

That he is a surveyor and civil engineer by pro-

fession and a graduate of the University of Ore-

gon with graduate w^ork at the University of Wis-

consin. (Counsel for Petitioner then admitted the

qualifications of the witness). That on the map
(Respondents' Exhibit No. 5) the AVaipio Sea

Fishery belonging to the John li Estate, Limited,

in Pearl Harbor, is colored in green. Also colored

in green on said map is the Miki Fishery, and the

Homaikaia and Hanapouli Fisheries in blue. (Tr.

p. 64). That he has checked the area of E'o Pond

and Hanaloa Pond and that they are set forth in

green crayon on said map.

Counsel for the Respondent John li Estate, Lim-

ited, offered in evidence a map of the Oahu Fish-

eries, Pearl Lochs Section, com2Diled by M. D.

Monsarrat, made in December, 1913, showing the

fisheries of Waipio, Homaikaia, Hanapouli and

Miki, and the E'o and Hanaloa fish ponds, said

fish ponds being colored in green crayon. Petitioner

objected to the introduction of this map on the

grounds that it has colored the ponds and indicates
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that they are part of the fishery and that the [224]

ponds have nothmg whatever to do with the fish-

eries. Objection overruled and exception. (Tr. p.

65). Said map being admitted in evidence, and

marked "Respondents' Exhibit No. 5". Respond-

ents' said Exhibit No. 5 hereby being referred to

and by reference made a part hereof.

(Direct Examination Continued)

That in 1923 he was an employee of the firm of

Wright, Harvey & Wright, and that Wright, Har-

vey & Wright are engaged in the surveying and

engineering profession in Honolulu. That the map
(Exhibit No. 6) purporting to have been prepared

by Wright, Harvey & Wright on November 23,

1923, shows the relative locations of the E'o Fish

Pond and the Hanaloa Pond, the Miki Fishery,

the Homaikaia Fishery, the land of Miki, and the

boundary line between the ili aina of Miki and the

Ahupuaa of Waipio. (Tr. pp. 65-66).

Counsel for the Respondents offered in evidence

the map made by Wright, Harvey & Wright, No-

vember 23, 1923, showing E'o and Hanaloa Fish

Ponds, which map was admitted and marked "Re-

spondents' Exhibit No. 6". (Tr. jo. 66). Respond-

ents' said Exhibit No. 6 being hereby referred to

and by reference made a part hereof.

That the area of the Hanapouli Sea Fishery, as

shown on Respondent's Exhibit No. 5, is 28 acres.

That he has checked the area and that it corre-
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sponds with the actual area of the sea fishery. (Tr.

p. 66). That the area of the Miki Fishery is about

88 acres. That the map says 87.5 which is approxi-

mately correct. That the area of the Homaikaia

Fishery is 70 acres, and that the entire Waipio

Fishery, including the restricted and unrestricted

areas, is 1008 acres. That he has computed the area

in acres of the Honouliuli Sea Fishery between

Kekaa [225] Point and the Shark Pen and that it

is 140 acres. (Tr. pp. 66-67). That he has also

computed the acreage between the Beckoning Point

South around the Waipio Peninsula and up to Ke-

kaa Point, and that it contains an area of 335

acres. That the area of Waipio, North of Kekaa

Point, between Kekaa Point and the boundary of

the Homaikaia Sea Fishery, is 67 acres. (Tr. ]3p.

67-68).

Over the Petitioner's running objection and ex-

ception to all evidence with reference to the fish

ponds, the witness testified: That the area of the

Hanaloa Pond, shown on Respondents' Exhibit No.

5 in green, is 200 acres, and the area of E'o Pond

150 acres. That he is familiar with these two ponds

and with the land surrounding the ponds at Wai-

pio. (Tr. p. 68). That the land surrounding the

Hanaloa Pond is cane land, and that the same is

true of the land around E'o Pond. (Tr. p. 68).

That the depth of the soil on the lands surrounding

the ponds is very shallow averaging from two to

two and one-half feet in depth. (Tr. p. 69). That
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the land shown on the map (Respondents' Exhibit

No. 5) as being Waipio and designated as covered

with cane is flat land. That the E'o Fish Pond is

connected with the Waipio Sea Fishery by a series

of makahas. (Tr. p. 69). That the Hanaloa Fish

Pond is connected with Homaikaia Sea Fishery by

a series of makahas. (Tr. p. 69). That a makaha

is a narrow channel with a gate in it connecting

the fish pond with the ocean water. That the aver-

age depth of the Hanaloa Pond is between eight

and ten feet, and the average depth of the E'o Pond

is four to five feet. That he has visited these jDonds

and noticed a small house that the keeper of the

Hanaloa Pond lives in, w^hich the witness designated

with an "x" on Respondents' Exhibit No. 5. It

w^as admitted by counsel for the [226] Petitioner

that this house, apart from its being used as a

house for the keeper of the pond, is valueless and

has no wreckage value; that the same is true in

regard to the keeper's house at E'o Pond. (Tr.

pp. 70-71).

That he has had experience giving expert advice

on the question as to whether or not fish ponds

have any other use except as such fish ponds.

Petitioner objected that the testimony as to the

ponds was irrelevant, incompetent and inunaterial

in this suit to condemn the sea fisheries, and fur-

ther that the witness was not qualified to testify

on this point. Overruled and exception." (Tr. pp.

71-72).
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That for a period of six or seven years he was

Assistant Engineer for the Bishop Estate. That

the Bishop Estate at that time owned and still

owns the largest fish pond in the Territory, called

Kuapa, at Maunahia, near Koko Head. That there

was a plan to get more rental out of this pond and

that the Trustees thought there was a possibility

of dredging the pond and filling in the lower half,

that is the Makai portion of the pond, for beach

lots, and he was detailed to go there, make a study

of elevations of the grounds, the akulekule, the

top and bottom of the silt, and to estimate quanti-

ties with a view to making a beach subdivision.

That he had no other duty for about six months.

That he wrote a report recommending that the

pond should not be dredged, which was passed on to

the Trustees and the pond was not dredged. (Tr.

pp. 72-73). That at the request of the Campbell

Estate Trustees he also made an investigation of

the fish ponds belonging to the Campbell Estate in

the ahupuaa of Honouliuli with a view of deter-

mining whether the ponds [227] had any other

use than as fish ponds. (Tr. p. 73). Witness was

then asked the following question

:

"Q. Mr. Mann, would the E'o fish pond

have, in your opinion, any other value except as

a fish pond?

"Mr. WOOD: If the Court please, I now

object; my last objection being through mis-

understanding the question; I now object on
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the ground that any testimony that this ques-

tion would elicit is irrelevant, and on the fur-

ther ground that there's no proper showing

that this witness is qualified to give an answer

to that question. In order to answer whether

or not that fish pond would have any other use,

he would have to consider a whole lot more

things than he has brought in here; he has no

showing at the present time as an expert on

land values, which is properly to be considered

if the fish pond were filled up. I object on the

further ground, that particularly this question

and the evidence sought to be developed by this

witness is immaterial, irrelevant, besides being

entirely outside of the issues of this case.

"The COURT: As I have indicated, this

latter point may be resolved in favor of the

Government—I'm not sure yet; the other point

I think should not be given weight now. I

think the evidence ought to come in for what it

is worth. The objection is overruled on all

these grounds.
'
' Mr. WOOD : To which I except.

"The COURT: Noted.

"Mr. WOOD: To avoid further objections.

Your Honor, may I have an objection to all of

this line ?

'

' The COURT : It is so understood.

"A. It has no other value."
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That in his opinion the Hanaloa Pond has no

other vakie except as a fish pond. That E'o Pond

is South and West of Hanapouli Fishery. That it

is connected with the Waipio Fishery by makahas.

That these makahas are in various places along the

wall between the E'o Pond and Waipio Fishery.

(Tr. p. 74). That the Hanaloa Pond is connected

with Homaikaia Fishery by makahas along the

boundary line ; that there was a stone wall boundary

between the pond and the fisheries. (Tr. [228] p.

74). According to his recollection there are about

a dozen of these makahas. (Tr. p. 75). That be-

tween the E'o Pond and Waipio Fishery there are

three large Makahas in the ends and three or four

on the walls.

That in his investigation for the Bishop Estate he

had occasion to go into the question of what it

would cost to dredge the Bishop Estate pond and

what it would cost to fill the pond, and he had also

determined what the property (Bishop Estate)

would be worth after the pond had been dredged

and filled. (Tr. p. 75). That his statement that

the E'o Pond would be valueless except for use

as a fish pond is based on the fact it is economically

bad business, or practically impossible to fill the

land; even if you had the dirt you couldn't fill it;

and if it could be filled, it wouldn't be economically

correct to do it, it wouldn't be good business. That

in this case the soil is so shallow you haven't got

the dirt. (Tr. p. 76). That this 150 acres averages
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about four to five feet in depth, and 150 acres at

five feet deep would require roughly 250 or 300

thousand cubic yards to fill it. (Tr. pp. 76-77).

That it would take over a million cubic yards to

fill the Hanaloa Pond, assuming it to be nine feet

in depth. (Tr. p. 77).

(Cross-Examination)

That from an engineering standpoint, he did not

think the Ponds could be pumped out and the land

used after it was pumped out without any filling.

(Tr. p. 77). That the reason he had concluded that

from an engineering standpoint this could not be

done was that the ocean could not be kept out, [229]

it would percolate through the bottom. That the

bottom of the ponds could not be sealed. That in

his opinion it w^ould be uneconomical, and from

an engineering standpoint impossible to put some

obstacle in to prevent the ocean water from run-

ning into the ponds. That he is an engineer as well

as a surveyor. (Tr. p. 78). That he has consid-

ered this question at Kuapa Pond, but not with

reference to these particular ponds. (Tr. p. 79).

That he is familiar with the apparatus used for

reclaiming swamjD lands. That in Florida, when

he was there (over twenty years ago), they used a

ditch-digging outfit. They had tried reclaiming

swamp lands with pumps but it didn't work. Tliat

a series of canals were dug and tlie ditches were

dug by a dredging machine, but it was necessary
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to have solid material to support the digging ma-

chine. (Tr. p. 79). That so far as he was informed

from engineering magazines they still use the same

method in Florida. (Tr. pp. 79-80).

BENJAMIN L. MARX
was called as a witness on behalf of the Respond-

ents, and testified as follows:

(Direct Examination)

That he is an attorney at law and licensed to prac-

tice in this Court and all Courts of the Territory

of Hawaii. That he is a member of the firm of

Prosser, Anderson, Marx & Wrenn and for over

thirty years has specialized in land matters. That he

had run down the chain of title of the John li Es-

tate to the E'o and Hanaloa Fish Ponds. (Tr. pp.

80-81).

Over the objection of Petitioner that any testi-

mony as to the Ponds is incompetent, irrelevant and

immaterial, the witness gave the following testi-

mony as to the chain of title of the E 'o Fish Pond

:

That the E'o Fish Pond is a part of the ahupuaa

of Waipio. That this ahupuaa was awarded under

Land Commission [230] Award No. 8241, Royal

Patent No. 5732 to loane (which is the Hawaiian

name for John li). The awardee, eTohn li, died

May 2, 1870, leaving a will which was admitted to

probate in the Circuit Court of Hawaii on June
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13, 1870. Under this will the ahiipuaa of Waipio

was devised to his daughter, Irene Haalou li. There

was litigation over the will (decision of the Ha-

waiian Supreme Court Reports, Vol. 11, p. 47) in

which the Hawaiian Supreme Court decided that

the will devised the title in fee simple to the daugh-

ter. Some years later a condemnation suit was

hrought hy the United States, against the John

li Estate, then holder of the property. The federal

Court refused to follow the Hawaiian Supreme

Court decision, and construed the will to devise only

a life estate to the daughter. (Tr. pp. 81-82). There

was an appeal to the Circuit Court of Appeals of

the Ninth Circuit, which sustained the federal

Court. That the case w^ent to the United States Su-

preme Court which reversed both the Circuit Court

of Appeals and the federal Court, and held that

the title was vested in Irene Haalou li Brown, in

fee simple, following the Hawaiian Supreme Court

decision. (John li Estate vs. Brown, et al., 235

U. S. 342). (Tr. p. 82). That in the course of the

administration of the John Ti Estate, the widow

who survived him elected to take her dower. There

was an admeasurement of dower, in which the Court

set off certain property to the widow for her life.

This portion included the Ponds of Waipio, the

E'o Pond and the Hanaloa Pond. (Hanaloa is a

separate title). That he had information which lead

liim to suppose that the widow is dead, which would

wipe out the dower interest leaving the fee simple
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title vested in Irene li. That Irene li married C. A.

Brown and on July 2, 1897, Irene li Brown and

her [231] husband joined in a conveyance of all

of the lands situated in the Hawaiian Islands be-

longing to them, or either of them, to Henry Holmes,

Trustee. (Tr. pp. 82-83). That this deed is recorded

in Liber 225, p. 430, and on July 9, 1897, Henry

Holmes, Trustee, conveyed all of the property which

he had received under the former deed, to the John

li Estate, Limited. This deed is recorded in Vol.

172, p. 127, covering all lands situated in the Ha-

waiian Islands conveyed to him by Irene li Brown

and Charles A. Brown, which deed vested the title

to the E'o Pond and the rest of the ahupuaa of

Waipio in the John li Estate, Limited, Respond-

ent in this suit. (Tr. p. 83).

That this same testimony covers the Waipio sea

fishery appurtenant to the ahupuaa and there is,

of course, the judgment establishing the sea fisheries

in that.

That as to the Miki sea fishery, the witness indi-

cated that Respondents' Exhibit No. 6 show^s a map
of Land Commission Award No. 10184, Royal Patent

No. 4502 to Namahana. That the Award was of the

kula portion of Auiole, called Miki. That the boun-

daries of the Miki Fishery adjoin the boundaries of

this Award, from one boundary to the other. That

the title to this is: That Land Commission Award
No. 10184, Royal Patent No. 4502 was to Nama-
hana. Namahana died intestate in 1848. His estate
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was probated under Probate No. 914. That under

this the Court decided his sole heir was a niece,

Kalakini. Kalakini conveyed Land Commission

Award No. 10184 to John li on June 30, 1861, of

record in Vol. 14, p. 183. From then the chain of

title is as he has heretofore given as to the ahupuaa

of Waipio from John li to John li Estate, Lim-

ited. (Tr. p. 84). [232]

That Miki is an ili aina, and the sea fishery of

Miki is appurtenant to that land covered by Land

Commission Award No. 10184 to Namahana.

That with reference to the title of the other two

fisheries, Hanapouli was an award of a separate,

independent ili located within the 1)oundary of the

ahupuaa of Waipio, an ili kupono. There are ilis of

two kinds under our Llawaiian law. One being a

subdivision of the ahupuaa, which was merely for

convenience, and the other being an absolutely in-

dependent grant. The ili of Hanapouli was an in-

dependent ili kupono. This was decided by the Ha-

waiian Supreme Court, 6 Haw. p. 206. (Tr. p. 84).

The ili kupono of Hanapouli was awarded to Wil-

liam Harbottle under Land Commission Award No.

2937, part 6, Royal Patent No. 7391. The awardee,

William Harbottle, conveyed this by deed to his

father, John Harbottle, June 4, 1855, of record in

Volume 7, p. 313. John Harbottle died intestate

and his estate was probated under Probate No. 323.

That under the decision of the Court, distributing

the estate, there were two heirs, his brother George
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Harbottle, and his sister Sarah Harbottle. George

Harbottle, having evidently taken possession of this

ili kupono, deeded the whole of it October 15, 1880,

to Kiianalewa and Namokeha, recorded in Liber

67, p. 4. Kiianalewa and Namokeha conveyed this

ili kiipono of Land Commission Award No. 2937

to Irene Haaloii Brown April 6, 1888, recorded in

Liber 106, p. 422. This is the chain of title of

the ili kupono of Hanapouli (Tr. p. 85), and this

was transferred by Irene Haalou Brown through

Henry Holmes, Trustee, to the John li Estate, Lim-

ited. (Tr. p. 85).

That as to the ili of Homaikaia, which was a sub-

division of the ahupuaa of Waipio, under the will

of John li [233] that was devised to his brother

J. Kamoikehuehue. This was a devise of the ili

aina of Homaikaia under the same will which was

heretofore mentioned covering the John li Estate

title. The brother died intestate October 25, 1876,

and his estate was administered under Probate No.

2H0. The Court determined that his sole heir at

law was his widow, Kahikimua. The widow, Kahiki-

mua, married Thomas Meek, and as Kahikimua

Meek with her husband, Thomas Meek, she con-

veyed this ili, the land of Homaikaia, an ili within

the ahupuaa of Waipio, to James I. Dowsett by deed

dated April 20, 1880, recorded in Liber 65, p. 68.

(Tr. p. 86). That on April 9, 1887, James I. Dow-
sett conveyed the ili aina of Homaikaia to Irene

Haalou Brown, recorded in Liber 108, p. 27. Then
follows the same chain of conveyance from Mrs.
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Brown to the John li Estate, Limited. (Tr. pp.

85-86).

That covers the title of the fishery of Miki, which

is a separate title, the fishery of Homaikaia, which

is a separate ili, and the ahupuaa of Waipio. (Tr.

p. 86).

As to the title of Hanaloa Pond, the Land Court

map shows that that is a portion of Land Com-

mission Award No. 10613, Apana 4 to A. Paki,

Royal Patent No. 2242, part 3. The map filed

with Land Court Application No. 1000 of the John

li Estate, Limited, shows that the Hanaloa fish pond

is covered mostly by Land Commission Award No.

10613, Apana 4 to A. Paki, Royal Patent No. 2242,

and is partly in Land Commission Award No. 10184

to Namahana heretofore given. That this leaves the

separate title of Land Commission Award No. 10613

to Paki. Paki died intestate in 1855. His estate was

administered under Probate No. 1061. That during

the course of the administration this particular

award, including the Pond of Hanaloa, was sold

[234] for the payment of debts, the purchaser being

Artemus Bishop and the sale was confirmed by the

Court. The petition for the sale of the ili of Hanaloa,

containing 343 acres including a large fish pond, was

in 1855. The administrator's deed to Artemus Bishop

is dated December 13, 1855, recorded in Vol. 7,

p. 281. Artemus Bishop died December 18, 1872,

leaving a will in which he devised to his son, Sereno

E. Bishop, the land and fish pond of Hanaloa, at
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Ewa, Oahu. The will was admitted to probate Jan-

uary 20, 1873. That there were two deeds from

Sereno E. Bishop to Irene Haalou li covering the

portions and finally the whole of Hanaloa. One deed

is dated September 5, 1878, recorded in Liber 55,

p. 474, and the second deed is dated February 28,

1887, recorded in Liber 103, p. 213. Then follows the

same chain of title from Irene li Brown and her

husband to Henry Holmes, Trustee, and from him

to the John li Estate, Limited. (Tr. pp. 86-87).

That there is only one of these sea fisheries men-

tioned which is located in Waikele, and that is the

Miki Fishery. That the Fishery of Miki is inside

of Waikele, but it has only one kuleana located in

it, and that belongs to the Magoon Estate, who are

in default in this case. That there are no other

kuleanas inside of the sea fishery of Miki which

is the only one located at Waikele—all of the others

are in Waipio; that the sea fishery of Miki is

appurtenant to the ili aina of Miki; that none of

the fisheries are appurtenant to any of the lands

at Waikele. All the other fisheries are located in

Waipio. (Tr. p. 88).

(No Cross-Examination)



250 United States of America vs.

CHARLES B. DWIGHT
was called as a witness for the Respondents and

testified: [235]

(Direct Examination)

That he is an attorney at law licensed to practice

in this Court and all the Courts of the Territory

of Hawaii. That he knows where the Hanaloa Pond

and the Homaikaia Fishery, as indicated on Re-

spondents' Exhibit No. 5, are located. That he is not

familiar with the Pond but that he has seen it.

(Tr. p. 89).

That in 1929 on behalf of a client he had offered

the John li Estate, Limited, $7,500.00 a year net for

the lease of the Hanaloa Pond. That his client was

ready, willing and able to pay that amount; that

he was a man of wealth, a Japanese, interested in

fishing. That he made this offer to Francis Brown

and the offer was rejected after three or four days

consideration.

Counsel for the Petitioner objected to all of the

above testimony with reference to the offer to lease

this Pond, upon the ground that the rental value

of the Pond is irrelevant and incompetent testi-

mony in this case in which the only question is the

market value of the sea fishery, and that even if

it were competent testimony of a specific offer for

a specific period it was not proper testimony t© as-

certain the market value. The objection was over-

ruled and exception allowed. (Tr. pp. 89-91).

Petitioner moved to strike all the testimony of

Mr. Dwight's upon the ground that the mere offer



John li Estate, Ltd., et al. 251

(Testimony of Charles B. Dwight.)

to purchase or to lease is not evidence of market

value and does not constitute any evidence. The

Court took the motion under advisement. (Tr. p.

92).

(Cross-Examination

)

That he personally carried on the negotiations

for his client; that his client came to him with a

definite [236] proposition and asked him to ap-

proach the li Estate, because the lease w^as about

to expire, and make an offer to lease at $7500.00

a year net for the Hanaloa Pond; that at the time

his client not only knew the conditions of the pond

for which he was negotiating but also knew the

output and what the output of that pond was for

several years before that time. That this client owned

a hotel in Honolulu and owned a big share in Mr.

Chillingworth's fishing concern. That he operates

fish ponds and he wanted this particular fish pond

;

that he knows of his own knowledge that this client

had money to pay for the lease; that he is very

wealthy; that he actually knows him to be a rich

man. (Tr. p. 93).

BE IT REMEMBERED that the above entitled

matter came on for further hearing on April 11,

3934, at which time the following proceedings were

had and testimony taken:

It was admitted by counsel for the Government

that fishing has been prohibited in the channels
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in the restricted areas, as shown by the evidence in

the suit of John li Estate, Limited, vs. United

States of America, Civil No. 147 of this Court, since

1918. (Tr. p. 95).

It was stipulated by counsel for the Petitioner

and counsel for John li Estate, Limited, that Navy

permits to enter and navigate the waters of Pearl

Harbor have been refused to all aku boats, used

for the purpose of fishing for aku, since January

1, 1923. (Tr. p. 95).

It was stipulated by comisel for Petitioner and

counsel for the John li Estate, Limited, that regu-

lations which resulted in keeping aku boats out of

Pearl Harbor and prohibiting fishing in the re-

stricted area in Pearl Harbor were issued by the

several Commandants of Pearl Harbor under regu-

lations [237] issued by the Secretary of the Navy

pursuant to authority granted him by Presidential

Proclamation dated September 23, 1912, nnder Act

of Congress approved August 22, 1912. 37 Stat.

341. (Tr. p. 96).

The following stipulation was then entered into

between counsel for the Petitioner and counsel

for the John li Estate, Limited

:

"Mr. WOOD: The Government will also

stipulate and agree with counsel for the li Es-

tate that the fair market value of the nehu in

the sea fisheries which are the subject of this

condemnation was $10,000.00 on June 17th,

1932 * * *
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U'Mr. WOOD: Tliis stipulation, on behalf

of the Government, represents the market value

of this fish—the nehu rights, that is—unen-

cumbered and uninterrupted by the exercise of

any sovereign power. It is entered into by the

Government, subject to the general objections it

has heretofore made that such value would be

materially reduced in the mind of any purchaser

by reason of the power claimed by the Gov-

ernment to take under its sovereign power with-

out compensation.

"Mr. WRENN: That figure of $10,000.00 is

net above taxes?

''Mr. WOOD: Yes, Your Honor. There are

other objections also. Your Honor, namely, the

position of the Government as has been stated

at other times, is equally applicable here. It

is the position of the Government that the

konohiki must elect as to which one species

or variety of fish he wishes to take, or as to

w^hether he would take one-third of the entire

fishery; that same objection will apply to this,

and the same demand for election would apply

in this case as to the nehu as to the mullet.

"The COURT: Mr. Wood, when you stated

a moment ago that this value of $10,000.00 net

would be materially reduced by reason of the

consideration in the mind of a prospective buyer

of the possibility of the Government interfering

in its sovereign power and interfering with the

fisheries, you mean merely that that is your

objection which you affirm?

"A. Yes, Your Honor.
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''The COURT : That j^our stipulation is sub-

ject to the objection?

"Mr. WOOD: Yes, Your Honor. In other

words, for the purpose of this case we admit

the market value to be $10,000.00 under the law^

of this case as announced by the Court. We
retain our objection to Your Honor's ruling,

believing it to be erroneous. May it be also [238]

understood that any other objections we wish to

make—that these stipulations are subject to

all objections that the Government has made

throughout this trial.

"Mr. PITTMAN: Yes, or may make.
'

' The COURT : That simply preserves points

of law to you?

"Mr. WOOD: Yes, that is the idea.

"Mr. PITTMAN: Yes, that's the idea.

"The COURT: Then these various stipula-

tions of fact, Mr. Wrenn, without you joining

in any questions of law points, you accept the

stipulations'?

"Mr. WRENN: Yes, Yonr Honor."

It was agreed by the counsel for the Petitioner,

and counsel for the Respondents that the testimony

of the Government witnesses in the case of The

United States of America vs. J. Lawrence P. Rob-

inson, et al.. Civil No. 292 of this Court, relating

to the transportation of pua, shall be considered

a part of the testimony in this case, and that coun-

sel for the John li Estate stipulated that they would

introduce no other testimony on that point, nor
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would the Government. It being understood and

agreed that the testimony of the Government wit-

nesses taken in the Robinson ease, with reference

to the transportation of pua, shall be transcribed

and included in the record in this case, and that

said testimony is subject to objection and excep-

tion as to relevancy by the Res|)ondents. The tes-

timony of said witnesses given in said Robinson case

being as follows:

LAU QUON
was called as a witness by the Petitioner and testi-

tified

:

(Direct Examination)

That he has lived in the Territory of Hawaii

twelve years and has been a laborer at the Salt Lake

fish pond since September 15, 1923. That the fish

in the Salt Lake Pond are awa and mullet. That

he gets the pua to stock the pond from [239] the

ocean—Puuloa, Moanalua and Waikiki, within ten

and fifteen miles from his pond. That he has trans-

ported pua as far as twenty miles to his pond. That

he has transported pua as far as twenty miles

about three or four times a year, every year for

more than ten years. (Tr. pp. 247-248). That in

transporting pua for twenty miles he puts the pua

into cans filled up with salt water and wrapped

in a bag and transports them to his pond. That

from Waikiki he transports about 250 pua in each

can, each can l^eing ten gallons. That sometimes he
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transports as many as ten cans, and sometimes only

three. (Tr. p. 248). That if the pua are transported

quickly none of the pua die. That if he stops along

the way then some of the pua die. That when he

transported pua as far as twenty miles he didn't

lose any of them becaues the pua were covered with

bags. That these bags are wrapped around inside

the cans. (Tr. p. 249).

(CrOSS-Examination )

That Salt Lake Fish Pond is at Moanalua. That

he catches his bait at Waikiki, Diamond Head and

Puuloa and sometimes at Moanalua. That he can

get pua from Moanalua any time during the year.

That he gets most of pua from Waikiki. That be-

ginning March 1st he goes to Waikiki every day

to catch pua. That he gets pua at Waikiki near the

Canal near the bridge. (Tr. p. 250). That from

Waikiki to his pond is about ten miles. That this

distance is not the farthest he has transported pua.

That Diamond Head, Waialae, is the farthest dis-

tance he has transported pua. That he has gone to

Waialae to get pua as often as once a day. (Tr.

p. 250). That he himself goes to Waikiki and Waia-

lae and catches the pua, and he drives the truck.

That the fish he gets from Moanalua do not do so

well because the water at Moanalua is muddy,

whereas [240] the fish caught from Diamond Head

places, where the water is clear, live much longer.

(Tr. p. 251). That in transporting the pua about

thirty die out of every hundred from Moanalua and
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none die from the Waikiki places. (Tr. p. 252).

That he catches the pua himself and has helped in

putting the pua in the fish pond. That his fish pond

is about two miles from the sea and that his only

source of pua is from the sea. That he has mullet

in his pond, more mullet than awa. That his fish

pond is not very good because it is too deep. That

he has had a hard time getting pua for his fish

pond on account of the rain and bad weather, even

from farther places like Waikiki. That he has to

go early to get 150 or more pua because there are

several other parties who go there for the same

purpose. Sometimes he will get more than 150 pna

a day and sometimes less. On good days he will

get as many as 2000 pua, and sometimes 150. (Tr.

p. 253). That it takes him about one-half an hour

from the time the pua are caught at Waikiki until

they are put in his pond. (Tr. p. 254). That when
he goes out to Waikiki to get pua and there are one

or two other parties there he has a very difficult

time getting any. That beginning with March 1st

he could get pna for three months. That if there are

a lot of people at Waikiki getting pua, so he couldn 't

get any, he goes to Waialae. (Tr. p. 254). That the

pua he catches in March average between 600 and 700

to a pound. That they are about one-half inch long.

After the first of March they are larger, about

one and one-half inches long. That he takes a few

of these—not so many ; that he begins catching small

pua on March 1st and continues getting pua for

three months after that time. (Tr. p. 255).
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(Re-Direct Examination)

That when he could not get pua from Waikiki

or Puiiloa [241] he went over to Kaneohe and got

pua there. That Kaneohe is approximately 25 miles

from his pond. That he has gotten pua from Ka-

neohe and transported them into his pond as often

as tvv'o times a day for one month, and that he has

not lost any pua in transporting them from Ka-

neohe to his pond. That in all of his fishing opera-

tions he catches the pua, puts them into the tin cans,

transports them and puts them in his pond and the

pua he catches do not die. (Tr. pp. 255-256).

(Re-Cross Examination)

That when he catches the pua at Kaneohe he puts

about 150 in a ten gallon can. That the pua he

catches at Kaneohe are taken from the government

lands in the shallow waters near the harbor. That

he has a government license for getting pua there.

(Tr. p. 257). That he has been at Salt Lake Pond
since 1923 and he has plenty of mullet in his pond.

That there is practically the same quantity of mullet

in his pond at the present time as there was

ten years ago. (Tr. p. 258).

FLORENTINO CARLUB

was called as a witness for the Petitioner and testi-

fied as follows:

(Direct Examination)

That he has lived in the Territory of Hawaii for

23 years and has been in the fishing business con-
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tinuously for the past 17 years. That he has ex-

perience in deep sea fishing and has also had ex-

perience in the handling of piia. (Tr. p. 259). That

he has been catching pua for the last 5 years. That

he has caught the pua at Fort Kamehameha and

delivered them to the fish pond at Waipahu, a

distance of 4 or 5 miles. That he has been engaged

in transporting pua from Fort Kamehameha to

Waipahu for five years, for three months in each

year. That [242] when he catches pua he puts them

in a box with water in it, approximately 1000 in

one ])ox, and two boxes in one load. That he trans-

ports them by motor boat. (Tr. p. 260). That he

catches the pua himself and none of them die. That

after the pua are transsorted to the pond he puts

them into the pond himself. That he knows that

pua can l)e transported safely for about 2 or 3

hours without dying. That in a boat in 2 or 3 hours,

in ordinary course, he can go 4 or 5 miles. (Tr.

p. 261).

(Cross-Examination )

That the pond to which he takes the pua is the

Sang Lee Tong at Waipahu District near the entry

to the channel that goes into Pearl Harbor, about

one-half mile from the entrance to the channel.

(Tr. X3. 262). That the only experience he had had

in transporting pua was from Fort Kamehameha

to this fish pond and none of the pua had died while

l)eing transported. That the boxes he uses are about
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4 feet square with a hole underneath ; that he cannot

recall how many pua he has transported, but during

this three months' period he has sometimes trans-

ported 1000 or 2000 in a week. (Tr. p. 263). That

he gets the pua from the Sang Lee Fishery. That

he works for Sang Lee. That Sang Lee's Fishery

is near Fort Kamehameha not one mile East of

the entrance of Pearl Harbor. That there is a screen

underneath the hole in the box, and that he does

not put anything in the box except the water,

and none of the pua die. That he has transported

pua over a greater distance than 4 miles, and that

he catches them in the same Fishery at Fort Kame-

hameha, That he catches pua during January, Feb-

ruary and March. That he does not get pua from

any other place than this one at Fort Kamehameha.

(Tr. pp. 264-265).

(Re-Direct Examination)

That Sang Lee, the man for whom he works

and who owns this fish pond, lives in Honolulu. That

he does not [243] transport the pua himself but

a truck comes to Watertown, gets the pua and he

goes on the truck to Moanalua. (Tr. p. 265). That

he does not know the exact distance from Water-

town to the fish pond but he presumes it is about

3 miles. (Tr. p. 266).

(Recross Examination)

The witness indicated on Government's Exhibit

C that the place where he catches pua is along
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the shoreline of the United States Army reserva-

tion from Watertown and to the Eastward. (Tr.

p. 266). That he does not know Sang Lee's pond

l)y any other name. That Sang Lee's pond is located

on the Waipio Peninsula, the first fish pond on the

right of the channel Northeastward of the AVest

Loch on Government's Exhibit 0. (Tr. pp. 267-268).

(The distance indicated by the witness was 28

inches on the map on a scale of 1000 feet to the

inch. (Tr. p. 268).

TAKETA OKIMOTO

was called as a witness for the Petitioner and testi-

fied as follows:

(Direct Examination)

That he is 64 years old and has lived in the Terri-

tory of Hawaii thirty-two years. That during that

time he had worked on a plantation for about a

year and since then has been a fisherman. That he

has engaged in fishing for peke, ulua and mullet.

For over a year he was employed in stocking the

ponds of Makalapa, Aiea, fish ponds on the Sam

Damon place. That when he was stocking these

ponds with pua he did not know the actual distance

he transported the pua but thought it over 4 miles.

(Tr. p. 270). That he first started transporting

pua about 15 years ago. That he got the pua near

the United States Reservation near Fort Kame-

hameha and transported them to Puuloa, and from
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there on his shoulder to Makalapa Pond. That he

does [244] not know the actual distance from Fort

Kamehameha to Puuloa, but the actual distance

that he transported the pua on foot from Puuloa to

the pond was about 4 miles. That the pond to which

he carried the pua was located up in the mountains

of Aiea Plantation. That he thinks the distance

between Fort Kamehameha, where he got the fish,

and Aiea was around 10 miles, and that the pond

was about 3 or 4 miles from Aiea. (Tr. pp. 271-272).

That is, he transported the pua about 15 miles.

That he carried the pua on his shoulders on a bar

with two kerosene cans suspended on each side. That

when he took the fish from Fort Kamehameha to

Aiea, before he put them on his shoulder, he trans-

ported them in a boat. That in transporting pua

over 15 miles generally they do not die, or not over

5 or 10 on each trip die. That on each trij) he

made he carried between 250 and 300 in two cans.

(Tr. p. 273). That he is engaged in the fishing busi-

ness at the present time but not in transporting

pua. That he had not transported any pua for 14

or 15 years. (Tr. p. 273).

( CrOSS-Examination )

That his experience in transporting pua covered

about one year and a half during the months of

November, December and January. That at other

times pua could not be caught. That he caught the

pua himself. (Tr. p. 274).
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Counsel for Petitioner moved that tlie konohiki

be compelled to elect as to which species or variety

of fish he chose to take, or in the alternative one-

third of the entire catch. The motion v^as denied

and exception was taken to the ruling of the Court.

(Tr. pp. 99-102).

FRANCIS H. I. BROWN
was called as a witness for the Respondents and tes-

tified as follows: [245]

(Direct Examination)

That he is the Treasurer of the John li Estate,

Limited, and was such officer in 1929. That his

grandmother li, the wife of John li, who subse-

quently married Charles Brown, is dead and buried

at Waipio, and there is a tombstone there with her

name on it.

That in 1929, on behalf of a client, Charles Dwight

made an offer to him to lease the Hanaloa fish pond

at $7,500.00 a year net.

Objection by Petitioner that the question of the

fish pond was incompetent, irrelevant and imma-

terial and not an issue in this case. The Court

overruled the objection, and reserved the right to

move to strike at the conclusion of the testimony.

Exception to ruling of the Court by Petitioner. (Tr.

pp. 104-107).

Objection and exception of Petitioner were made

and allowed to this entire line of testimony. (Tr.

p. 107).
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That on behalf of the John li Estate, Limited,

he had rejected this offer. That the offer was re-

jected because it has been the policy of the John

li Estate to keep the old tenants which it has had

for years. (Tr. p. 107). That he subsequently leased

this pond to the former tenant, Mrs. Loo Goon,

who had been a tenant of the John li Estate for

about 20 years. That the E'o Pond is leased to the

Sing Lee How Co. ; that Wong Pau is the manager

and partner of that Chinese hui, and they have been

tenants of the li Estate for around 20 years; that

he knew of no investigation made by the John li

Estate as to the rental value of the sea fishery or

the ponds in making leases of its fish ponds and sea

fisheries to the Sing Lee How Company and to Mrs.

Loo Goon, That he only considered this offer of

$7,500.00 a year for about a day and did not con-

sider the financial responsibility of the man who

made the offer in his [246] decision not to lease it

to him, or that such person might not be thoroughly

able to carry it out or that he would be unsafe

in leasing to him ; that his decision would have been

the same if the same offer had been made by a

banker or a financier in Honolulu known to him to

be a man of solid wealth, (Tr. p. 109).

(Cross-Examination)

That he does not know the name of the man or

purchaser represented by Mr, Dwight. That he

thought Mr. Dwight had said his brothers wanted
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to lease it. (Tr. p. 109). That he wasn't interested

in the offer and did not make any investigation.

That he was not interested in the money. (Tr. p.

110).

Petitioner moved that the testimony given by

Mr. Brown be stricken on the ground that it did

not in any way tend to show the value of the fish-

eries and had no bearing on the question of value,

and was irrelevant, incompetent and immaterial.

The Court reserved its ruling and an exception was

noted by Petitioner. (Tr. p. 111).

CHARLES P. CHILLINGWORTH
was called as a witness for the Respondents and

testified

:

(Direct Examination)

That he is 57 years old and was born at Wiamea

in the Territory of Hawaii and has lived in the

Territory all of his life. That he had been connected

with the fishing business in the Territory of Hawaii

as advisor and attorney for about 20 years. That

this connection brought him into practical contact

with the operators of the fishing business and that

during this time the fishing business, with which he

was connected, was located mostly on the Island of

Oahu and in the waters of Pearl Harbor. That in

1904 he was connected with the Pacific Fishing

Company who operates aku boats, ahi boats, nehu

fisheries and [247] at Pearl Harbor. (Tr. p. 112).
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That they operated in Pearl Harbor from the time

he was first connected with them until the inter-

ference by the Government at the end of the War,

when they had to give up their lease, about 1918

or 1919. (Tr, pp. 112-113). That after 1918 he

continued to take an active part in the fishing busi-

ness until about 1927. (Tr. p. 113).

That during the time he was connected with the

Pacific Fishing Company he went down to Pearl

Harbor and took part in the fishing; that at times

he would go down to Pearl Harbor and go out on

the scout boat, which is a single-man boat, and acts

both as a watchman for the fisheries as well as to

locate fish ; that he also went out on the catamaran

which carries the ])ig nets when they surrounded a

school of fish. That during this time he went to

Pearl Harbor frequently and more particularly dur-

ing the time they were having trouble, because

sometimes the men didn't know they were over the

boundary line and that complaints came in about

the boats going over the boundary line ; on occasions

when there was a large school of mullet found they

would let him know; so that he would go down to

take care of any trouble. (Tr. p. 113). That during

this time he acquainted himself with the methods

of fishing for mullet because he more or less directed

ihe operations, practically all the time he was with

them. He made suggestions and suggested methods.

The same was true when they were in Kaneohe with
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the nehu fisheries. He actually remained on the boat

when they were having trouble with Mr. English.

(Tr. p. 114). That he took part in the industry

of catching nehu in Pearl Harbor, Kalihi, Kaneohe,

Kahaluu, Heeia and the fishery known as Waihee,

while he was connected with the Pacific Fishing

Company and with the Hawaiian Tuna Company.

(Tr. p. 114). That he familiarized [248] himself

with the methods of fishing for nehu. That before

the trial of the Honouliuli case (Civil No. 290 of

this Court) he got two batteries and a sealed

line and a light and went down and used the same

method only in the smaller boat, using the bat-

teries instead of the auxiliary power of the big

sampans. (Tr. p. 115).

That he was also connected with the pond indus-

try, with the Maunalua fish pond. That he had gone

to the fish ponds on the Island of Molokai on sev-

eral occasions to see whether it would be possible

to rehabilitate the ponds on Molokai; also Kala-

huipua and Puakou on the Island of Hawaii. That

he had been connected with the fish pond industry

for approximately 15, 18 or 20 years. That the busi-

ness of raising mullet in fish ponds is an important

industry in the Territory of Hawaii. That he is

indirectly interested in the pond industrv at the

present time ; that he helps the men out and advises

them ; that he has no personal interest in the ponds

except that they come to him, because of his long

connection, for advice now and then. That in con-
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nection with the pond industry he has become fa-

miliar with the methods of stocking ponds. (Tr.

p. 116). That for about 10 years he was connected

with the Maunalua Pond, a large pond of about 354

Acres, and that in connection with the pond indus-

try he has had occasion to familiarize himself with

the stocking of the ponds and culture of the fish as

they are placed in the ponds. (Tr. p. 116). That the

old Hawaiian method of stocking mullet ponds,

as far as he had found out from old men now dead,

was to allow the fish to come through the makaha,

but the shore line changes, and there are changes

in the currents ; but in many ponds this is not fea-

sible and practicable, and from a commercial point

of view they prefer to stock the ponds by hand, that

is, [249] securing this spawn from adjacent waters

and putting them into the pond. That in his opin-

ion this is the only safe method. (Tr. p. 117). That

the ponds are stocked with pua amaama (the spawn

of the amaama). That an amaama is a mullet.

That mullet will not spawn in a pond. That the pua

amaama is about an inch in length, more or less.

That he is familiar with the fish called iao and also

nehu. The difference between the iao and nehu is

that under a light, which is the method used com-

mercially to catch nehu, the iao show up a lapis

lazuli color, and the color of the nehu is steely

grey. (Tr. p. 118). That very often people are

deceived as to which is which, but any fisherman

can distinguish them at a glance. That the average
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length of nehu is about 2% to 3 inches, and iao the

same length. (Tr. p. 119). That under the present

laws of the Territory nehu and iao may be used only

for bait. That nehu is caught with a mosquito net,

and that a net of II/2 ii^ch mesh could not catch nehu

or iao. (Tr. p. 119). That he is familiar with the

sea fisheries of Hanapouli, Waipio, Homaikaia and

Miki in Pearl Harbor belonging to the John li

Estate, Limited. (Tr. p. 119). That during his con-

nection with the fishing business he had had occasion

to consider the rental values of sea fisheries for the

business of negotiating leases on sea fisheries. That

this experience had been in Pearl Harbor and else-

where in the Territory—Kaneohe, Kahaluu, Waihee

—extending over a period from about 1904. That

a part of his duties had been the negotiations of

leases on fish ponds during this time; that he has

had to consider rental value of ponds to carry

on these negotiations, particularly as far as Mauna-

lua is concerned, and made offers on other ponds

which they didn't acquire. That he is familiar with

the fishery known as Honouliuli sea fishery, as shown

on Respondent's Exhibit No. 5, and he is also fa-

miliar with the [250] area of that fishery South of

Kekaa Point down to a place known as the ''Shark

Pen" which is the boundary line between the inside

and outside of Honouliuli sea fishery. (Tr. p. 120).

That there is an imaginary line running down the

middle of the channel between Kekaa Point to the

end of Waipio Point separating the Waipio and the
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Honouliuli sea fisheries. That in the West Loch and

particularly referring to the portion South of Ke-

kaa Point, there is no physical difference between

the sea fishery of Honouliuli and the fishery of Wai-

pio in that area. That the shore line and channels

are the same, and there is no difference between

them as fisheries because the fish wander from one

place to another. (Tr. p. 121).

That as to the Middle Loch, he is familiar with

the Waipio Fishery and has been over the area

from the Beckoning Point down to Waipio Point.

That he considers this area the same as Honouliuli.

That the same type and size of mullet caught in

Honouliuli can be caught on the other side; that

there is just as good a fishery from Beckoning Point

down to Waipio Point as there is from Kekaa Point

down to Waipio Point. (Tr. p. 122). That he has

visited the E 'o and Hanaloa Ponds. That E 'o Pond

is connected with the Waipio sea fishery by makahas,

and the Hanaloa Pond with the Homaikaia Fishery.

That these Ponds are as old as he can remember;

as old as the memory of Hawaiians he has talked

to ; that as a matter of fact they were the favorite

ponds of the kings of Hawaii, particularly the pond

of Hanaloa. That he had found pua in the Waipio

Fishery directly in front of E 'o Pond running down

past the cemetery of the li Estate, which is almost

like a little island there, and down in that direc-

tion, ample for the E'o Pond; that this extended

down to a point marked "Z" on Respondents' Ex-
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hibit No. 5. (Tr. [251] p. 123). That in the Hana-
pouli Fishery there is not as much pua in that fish-

ery on that side. That there is pua in the Homaikaia

Fishery, and that in his judgment there is sufficient

pua in the John li Estate fisheries in Pearl Harbor

to supply E'o and Hanaloa Ponds. (Tr. p. 123).

That the E'o Pond and the Waipio Sea Fishery

are leased to the Sing Lee How Company; that all

the time he has had anything to do with these

fisheries a Chinese by the name of Loo Goon has

had the Hanaloa Pond; that he understands Loo

Goon also has a lease to the sea fisheries belonging

to the li Estate north of Kekaa Point; that in his

judgment Waipio has plenty of pua, and that in

particular there is plenty of pua in the fishery which

Sing Lee How Company has, to stock their ponds.

That he had qualified as an expert to give the values

on fisheries and ponds in the case of The United

States of America vs. Robert W. Shingle, et al.,

Trustees of the Campbell Estate, Civil No. 290

of this Court, and also in the case of The United

States of America vs. J. Lawrence P. Robinson,

et al., Civil No. 292 of this Court, (Tr. p. 124) and

that he had also qualified as an expert in the case

of John li Estate, Limited, vs. The United States

of America, Civil No. 147 of this Court, and Oahu

Railway and Land Company vs. The United States

of America, Civil No. 148 of this Court. (Tr. p.

125). That a makaha is a gate to control the inlet

of salt water into the fish pond. That in the E'o
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Pond a makaha is not necessary as there is a

stream which enters the Pond. That there is a

makaha there. That the fish nehu is used as bait

for the aku; akii is the bonito, a deep water fish,

and is generally called tuna when canned. (Tr. p.

125).

The following question was then asked and ob-

jection made: [252]

''Q. Other than the use of aku for canning

purj)oses, what other purpose is it used for?

''Mr. WOOD: I have got to object, Your

Honor. It's sufficient-apparent that nehu is a

fish in this case; we stipulated on the value of

the nehu, subject to objections. What may be

done with aku we 're not concerned with in these

fisheries at all, because aku is found in deep sea

water; and I object to any testimony as to

aku as being incompetent, irrelevant, and imma-

terial, what they do with aku. (Tr. p. 125).*******
"Mr. WRENN: I am leading up to this

sampan business.*******
"The COURT: The objection then will be

overruled.

"Mr. PITTMAN: Exception.

"The COURT: Noted.

"A. It's used for bait for all other deep sea

fishing." (Tr. p. 126).
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(Direct Examination continued)

That large sampans known as aku boats are used

in fishing for nehu. That the commercially prac-

ticable way to catch nehu is for the aku boat to

go in and get the nehu and leave before dawn, and

that if aku boats are forbidden to go into Pearl

Harbor there wouldn't be any value to the nehu

rights in Pearl Harbor. (Tr. p. 127). That the

value of the right to catch nehu in Pearl Harbor

is dependent upon the right of aku boats to come

into Pearl Harbor to catch nehu; that when nehu

is caught it is put into tanks that have perforated

l^ottoms which permit the water to come into the

tank. That if the boat stands for a day the nehu

die. That the friction of the boat causes fresh water

to go in through the perforations in the tank. That

if nehu are caught with a smaller boat it seems

to him one would have to take it outside and use

some kind of dipper to get the nehu out, then put

them in the sampan tanks. That this had been

tried and it didn't work out because one has to

make [253] connections at the boat; that nehu is

caught at night; that he knows of no occasion

when he has been out with the boat when they have

tried to catch it in the day time. That in his opin-

ion there is no difference in the rental value be-

tween the li Estate fisheries and the Honouliuli

fisheries, which he had testified previously was

$300.00 a month net as in June 17, 1932. (Tr. p.

128) ; that $300.00 a month net is the full value, the
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reasonable market value, of the commercial mullet

rights in the John li Estate fishery as of June

17, 1932. That this $300.00 a month includes all of

the sea fisheries belonging to the John li Estate

for the commercial mullet rights in the sea fisher-

ies. That he does not include any pua value, because

pua has no value unless there are ponds and is

only valuable to the ponds, and it does not include

nehu value. (Tr. p. 129).

That in his opinion the value of the restricted

area, as indicated on Respondents' Exhibit No. 5,

South of the Beckoning Point around Waipio Point

to Kekaa Point, in green crayon, containing 335

acres, is worth $200.00 a month net above taxes.

That the taxes up to the time he quit the Pearl

Harbor fishing amounted to practically nothing.

That he does not know what the taxes are now.

(Tr. p. 130). That in his opinion the reasonable

monthly rental value, net above taxes, of the right

to catch mullet in the restricted area as of Jime

17, 1932, is $200.00. (Tr. p. 131).

The following question was then asked and ob-

jection made by counsel for the Petitioner:

"Q. Would your answer of $200.00 a month,

net above taxes, for the restricted area, be the

same for the years 1924, 1925, 1926, 1927, 1928,

1929, 1930, 1931, 1932 and 1933?

"Mr. WOOD: Just a minute. I would like

to ask counsel what the purpose of this is, before

I object, to see whether or not it's a matter

to which I liave an objection. Is this question
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being asked with reference to your claim for

damages'? [254]

^'Mr. WRENN: Yes.

"Mr. WOOD: If that's the case, then I

object to the question. We're dealing entirely

in this proceeding with an effort to ascertain

or find a value of these sea fisheries as of a

specified time, contemplating the possibility of

taking at that time. There is no place in this

record, nor in this Court, nor in this hearing,

for damages predicated upon years for four

or five years or even six months preceding such

date when taking takes place; that should be

handled under the Tucker Act. There is now

pending in this Court a proceeding under that

Act. I object to it upon that ground. (Tr.

p. 131).

"The COURT: I haven't yet had a chance

to consider the purpose of Mr. Wrenn on this

point. At this time, to be consistent with earlier

rulings, I'll overrule the objection.

"Mr. WOOD : To which I ask an exception

;

and to avoid further interruptions, I ask that

my objection run to this entire line of testi-

mony.

"The COURT: It will be so understood.

Read the Question, Mr. Reporter. (Tr. p. 132.)

"The COURT: In your opinion as an ex-

pert, Mr. Chillingworth.
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"A. I think so; I think that it's reasonable

for the fishery; it's the same thing; the fishery

is the same." (Tr. p. 132).

That the value of the pua rights in the sea fisher-

ies belonging to the John li Estate at Pearl Harbor

is the value of the ponds; that the pua is valuable

for restocking the ponds. That if there are no

ponds then there is no value to the pua.

Counsel for Petitioner moved to strike this tes-

timony as to the value of the pua rights upon the

grounds that the witness was placing a value upon

the pua in the sea fisheries predicated upon what the

value of the ponds might be, and that this is not

a proper method for arriving at the value of the

pua; that to base the value of the pua solely upon

the value which the ponds might have in that vicin-

ity is not a proper method of arriving at the value

of the sea fisheries for pua. The Court denied the

motion and exception was allowed. Pe- [255] ti-

tioner's objection and exce]Dtion were made to this

entire line of testimony. (Tr. pp. 132-135).

That in his opinion the rental value of the nehu

rights of the John li Estate, Limited, in these

fisheries, if aku boats were permitted to go into

Pearl Harbor and catch nehu, is $600.00 a year.

(Tr. p. 136). The following question was then

asked and objection made by counsel for the Peti-

tioner :

"Mr. WRENN : $600.00 net per year, is that

it, Mr. Cbillingworth'?
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''A. The same value as I put on Honouliuli.

''Q. Would your answer, Mr. Chillingworth,

net per year for the right to catch nehu, be

the same for the years 1923, 1924, 1925, 1926,

1927, 1928, 1929, 1930, 1931, 1932, and 1933?

"Mr. WOOD: I interpose the same objec-

tion that I interposed to a similar question a

few minutes ago. I want to direct the Court's

attention also to the statute of limitations, which

will prevent in the case of nehu any recovery

prior to six years. The nehu situation is some-

what different from the mullet, because there's

a suit covering the mullet for that period of

years. There is no suit covering the nehu. I

object, further, as to the years 1923 and 1921,

in that there was a suit to recover under the

Tucker Act for the injury or damages cover-

ing those years and that payment has been

made therefor and they are now estopped from

bringing that in. (Tr. p. 136).

"The COURT: The objection will be over-

ruled.

"Mr. WOOD: To which I except.

"A. Yes." (Tr. p. 137).

That there would be no value to the fish ponds if

there was no pua to stock the pond. (Tr. p. 137).

(Cross Examination)

That he had quit the fishing business in 1926

or 1927, and prior to that time he had acted as an

attorney and advisor to the Pacific Fishing Com-
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pany and other people, captains of sampans and

fishermen. That when questions were brought to him

concerning- fishing, he personall}^ went out and ad-

vised them how to handle the situation. That his

personal connection with the [256] fishing business

was as an attorney advising them as to their legal

status. (Tr. p. 138). That the last time he was

out at Pearl Harbor with reference to the fisheries

in Pearl Harbor, prior to the time he made the

examination to testify in these condemnation cases,

was about 1929. That from 1929 up to the time these

condemnation suits were tried he has not been to

Pearl Harbor with reference to any fishing, but

has been down their sailing around. (Tr. p. 139).

That he had testified in a nimiber of cases in this

Court as an expert. That he had been retained by

the firm of Prosser, Anderson, Marx & Wrenn, was

paid for this expert testimony and had been paid

in every case in which he had testified.

That he thinks the fishing in Pearl Harbor is as

good at the present time as in the past. That on

the day before there were 31 baskets of mullet

averaging 110 pounds a piece caught at Honouliuli.

(Tr. p. 140). That the night before the last a catch

was made in the channel between Waipio and Hon-

ouliuli amounting to 3300 odd pounds. The witness

indicated on Respondents' Exhibit No. 5 with a

cross mark in lead pencil slightly to the right of

the letter "H" in the word "Loch" where this

catch was made. (Tr. p. 141). That the record of
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sales of fish caught in Honoiiliuli Fishery indicates

that the fisheries are holding up as far as produc-

tion is concerned. That the physical conditions of

the Honouliuli and Waipio Fisheries are the same;

they are the same type of fishery. (Tr. p. 141).

That if the value of Honouliuli is anything to base

it by, he claims that the fishery of Waipio, and

he doesn't believe anybody will dispute him, is the

same as Honouliuli and that the Aala Market

who have a lease on Honouliuli Fishery will give

$300.00. That he is basing the value of the John li

Estate fisheries on the value of the Honouliuli Fish-

ery. (Tr. p. 142). [257]

That he assumes from what he knows, though he

hasn't actually witnessed it, that there are a great

nimiber of boats going into the Middle Loch (indi-

cated on Respondents' Exhibit No. 5) going up to

the Naval Reservation and to the airplane station

on Ford Island; that he knows that a great many

more l)oats travel up the Middle Loch than on the

West Loch (the Middle Loch and West being in-

dicated on Respondents' Exhibit No. 5). That a

ship traveling over that area would disturb the

fish to a certain extent. (Tr. p. 143). That as far

as oil from the ships is concerned, when he and

Mr. Mann went through the Waipio Fishery there

was no oil in the unrestricted area. That he did

not go into the restricted area. That there is a con-

siderable flow of water in and out of both channels

;

that when he was there this was very apparent when
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he tried to get up the anchor from the point, he

found a strain on the boat—that is he struck a

tide running in. That it was possible that when he

was there the tide carried the oil out, but that

he found none there. That he knows that submarines

go back and forth in the Middle Loch and he knows

that submarines use a great deal of oil; that it

depends upon where the submarines go whether

or not their coming and going has any effect on the

fish. That if the surface of the water is so that

the fish can't come up and breathe the fish will be

asphyxiated. (Tr. p. 144).

That he has placed the same value on the John

li Estate fisheries as the Honouliuli Fishery of

the Campbell Estate—$300.00 a month. (Tr. p. 144).

That the present physical condition of the two fish-

eries is alike ; that he has figures showing the catch

from Honouliuli, which lives up to what it was;

and that taking into consideration the two fish-

[258] eries, he believes they are of the same value

;

that he knows what the people who own the Hono-

uliuli Fisheries thought they were worth and what

the li Estate thought their fisheries were worth.

That he knew of the leases on these fisheries, but

he had on many occasions gone to George li Brown

and his brother and tried to lease at a greatly

increased rental the Waipio Fishery down to where

the E 'o Pond is located, and had been turned down.

That he has no idea what the highest lease value

the John li Estate had received prior to the re-

strictions. (Tr. p. 145). That he did not know that
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the highest rental the John li Estate had ever re-

ceived for their entire fisheries, prior to the time

there were restrictions, was $1,260.00; that he had
never figured it out, and had not taken that into

consideration at all in estimating the value of the

John li Estate fisheries. That he has fixed in his

mind the value of the Honouliuli Fishery, and con-

tends that the Waipio Fishery is as good a fishery

as Honouliuli, and basing it upon that proposition,

if Honouliuli is worth $300.00 a month, then Wai-

pio is worth $300.00. (Tr. pp. 145-146). That he still

thinks his estimate of $300.00 a month is correct

after being informed that the John H Estate, at the

time when there were no restrictions whatsoever

upon the fishing in these fisheries, rented them for

$1260.00. That the reason he thinks so is because he

had tried to lease this same fishery, near the E'o

Pond, from "Cabby" Brown, father of George li

Brown, and offered him a much greater rental than

they were getting and was turned down, because

Brown said the ground w^as held by old tenants

and retainers of the family and he would not

change; and later, when "Cabby" Brown went away

he (Chillingworth) went to George li Brown and

never even got a figure, he told him that he wouldn't

consider any figure. So that, as far [259] as the

rental values of the fisheries are concerned, he had

set that aside for the reason that, in his judgment,

the fisheries of Waipio and Honouliuli are alike.

(Tr. pp. 147-148). That he does not know what the

l)resent tax amounts to on the fisheries. That assum-



282 United States of America vs.

(Testimony of Charles F. Chillingworth.

)

ing that the taxes on these fisheries amount to

$960.00, he would not pay $300.00 a month rent and
in addition the $960.00 taxes. That if the matter of

the taxes only amounted to about $200.00 a year

he thinks that would be fair; that he would give

$300.00 a month for the fisheries and pay the

taxes—around $200.00 a year. (Tr. p. 149).

That based upon his findings made in 1934, in his

opinion, there is enough pua in the fisheries to stock

the E'o and Hanaloa Ponds, even if the pua in

the fisheries was not used to stock the Ponds but was

brought from outside. That prior to 1934 he has not

been to the Ponds in many years and is basing his

opinion on what he found there in 1934 and general

conditions. (Tr. p. 151). That he has had personal

experience in the transportation of pua. (Tr. p.

152).

That he had seen fish caught in the Middle Loch,

but he was not able to get any record of it. That

he went in these fisheries. That Hanapouli has noth-

ing; but he has had fish caught during his time in

the Waipio Fishery, by the E'o Pond. But this

fish is sold to the Camp at Waipahu, and it was

impossible for him to get definite government rec-

ords of the amount of fish taken from the Waipio

Fishery. That in the case of the Honouliuli Fishery,

under their contract with the Honolulu Fishing

Company, all fish coming in is weighed and is a

matter of government record. That a shipment of

3,000 pounds was weighed yesterday, and that is a
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matter of government record; that they put up a

bond of $3,000.00 to keep the hook record. That that

is what he meant when he said he had no record

of the Waipio Fishery. (Tr. p. 153). [260]

That he understood that the expense of operations

to get the fish out is worked under a cooperative

l)asis. (Tr. p. 153). That he thinks he took into con-

sideration, in estimating the value of the fisheries,

the fact that a man's time and labor in getting

the fish out is on this coperative basis.

The following questions were asked and answers

given

:

''Q. How much was the time and labor in-

volved ?

''A. I haven't got the absolute figures on it.

I am figuring on the amount of the catch that

was taken in by them, figuring on the rental,

and on the type of laboring men they have

there; they have three or four men working

on a percentage of the catch basis; that's hard

to determine. For instance, like yesterday, there

was some $800.00 worth of fish that was sold

at auction from Honouliuli; now, I don't know

what the percentage is that goes to the men who

helped to catch that fish.

"Q. So your estimate was guesswork on

your part"?

"A. Based on these factors, yes." (Tr. p.

154).

That the present price of mullet is the poorest that

has existed during the years of the depression. That
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for years it never went under twenty-four or twenty-

five cents a pound and during the depression, which

began in the latter part of 1931, 1932 and 1933, it

ran around fifteen cents. That never in the history

of pond fishing to his knowledge had prices gone so

low ; that his estimate is based upon normal condi-

tions, not the abnormal conditions that now exist.

(Tr. p. 154). That he is basing his estimate on what

fish has been worth over a long period of time, and

not what it is worth at the present time ; not what

it was worth June 17, 1932, but based upon normal

conditions under which the fisheries have been op-

erated. That no leases are made for less than five

years, so that in taking a lease it is figured on a

normal basis. That it is the expectancy that con-

ditions will get better. That in January, 1934, mul-

let sold for twelve cents, and yesterday (April 10,

1934) [261] for 14.6 cents. In other words that there

has been a gain of pretty near three cents in a

month or so. If that condition keeps on we will

get back to normalcy; then these fellows will make

good money. That the only way to estimate the value

of the fisheries is what the normal value has been

for some time and not what the value is today

or was Jime 17, 1932. (Tr. p. 155). That there has

been quite a fluctuation in the market value of

nehu and aku since 1923. That the price of aku has

not fluctuated to the same extent as mullet. That

alvu is selling at the present time for 31/^ cents a

pound ; 21/2 cents is low. That the value of the flsh-

eries as far as nehu is concerned, he predicated
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upon the fact that in some few places nehu can be

obtained outside Pearl Harbor. That he can get

people who will pay that for it, and pay it today,

at any time, and would have paid him in 1927, and

1929, and 1930, a much greater sum. (Tr. p. 156).

That he does not think there is any difference

in the value of any of these fisheries in 1918 and

the present time, or in 1932. (Tr. p. 159).

That in order to catch nehu, aku boats have to

go into Pearl Harbor. That nehu has no value unless

the boats can get in. That the boats would have to

have tanks with perforated bottoms to permit of

circulation of salt water. The bait as taken, the nehu,

would have to be put into those tanks alive and

they would have to remain alive until they are de-

livered to whatever sampan it is to be delivered

to. That smaller boats built on the same principles

as the aku boats probably could be built, but he

had never tried it. That he had suggested this idea

some years ago. That the question of costs in the

preparation of a proper boat and arranging a con-

tact point to make [262] deliveries and other de-

tails have to be worked out, and that it is hard to

convince the captains of the aku boats that this is

feasible and they would not cooperate. (Tr. pp.

160-161).
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GEORGE li BROWN
was called as a witness for the Respondents and

testified

:

(Direct Examination)

That he is Manager of the John li Estate, Lim-

ited, and has held such office since 1917. That in

1932 the E'o Fish Pond was, and still is, under

lease to a hui of Chinese, headed by Wong Bow
at a yearly rental of $1200.00 net above taxes. (Tr.

p. 162).

Counsel for Petitioner objected to the entire

line of testimony having to do with the fish ponds

upon the grounds that the question of the ponds was

irrelevant, immaterial and incompetent and not at

issue in this suit. Objection overruled and excep-

tion noted. (Tr. p. 162).

(Direct Examination Continued)

That in 1932 the Hanapouli sea fishery and the

Waipio sea fishery down to the Beckoning Point

were, and still are, under lease to this same Chinese

hui, and have been leased to them for many years.

That under the lease the lessee is forbidden to use

smaller than two inch mesh fishing nets. That the

lessee of the fish pond has the right to take pua

out of the fisheries for the purpose of stocking the

pond. That in 1932 the Hanaloa Fish Pond was un-

der lease to Mrs. Loo Goon at a rental of $2400.00

a year net. That Mrs. Loo Goon is also the lessee

of the Mild, Homaikaia and the Waipio Fisheries

down as far as Kekaa Point, and has leased these

Fisheries for many years. (Tr. p. 163). That Mrs.
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Loo Goon has the right to get pua from the sea

fisheries to stock her ponds ; that she has had [263]
the Hanaloa Pond under lease at least since 1917.

That the John li Estate, Limited has never made
a thorough investigation as to the reasonable rental

value of the sea fisheries or of the fish ponds. That
the policy of the John li Estate has been to give

the old tenant, or present tenant, the first chance

of renewal irrespective of other bids, or other people

who might desire the fisheries or ponds ; that it has

alwa3's been their jDolicy to "live and let live". (Tr.

pp. 164-165).

Counsel for Petitioner objected to the question

as to the policy of the li Estate in renewing its

leases, on the groimd that the matter of policy of

the John li Estate in renewing its leases is ir-

relevant and immaterial. Objection overruled and

exception. (Tr, p. 164).

(Direct Examination Continued)

That on occasions the John li Estate has had

offers to lease the ponds and sea fisheries for larger

amounts than those offered by the tenants and from

reliable people. (Tr. p. 165).

Counsel for Petitioner objected to the question

as to what offers had been made to lease, upon the

ground that offers made the owners of property are

not competent testimony to establish values. Objec-

tion overruled and exception noted, and exception

allowed to the entire line of testimony. (Tr. p. 165).
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(Direct Examination Continued)

That these offers have been rejected for the same
reason stated before. (Tr. pp, 165-166). That he does

not think the John li Estate charges any rental

for the house on the [264] E 'o Pond or the Hanaloa

Pond, just for the Pond. That there are six makahas

in connection with the Hanaloa Pond. That in con-

nection with the Hanaloa Pond a shallow well was

dug in 1922 to feed fresh water into the Pond at a

cost of $3,590.00. (Tr. p. 167).

Counsel for Petitioner objected that the cost for

a well of brackish water for the Pond has no bear-

ing on this case. Objection overruled and excep-

tion. (Tr. pp. 166-167).

That the John li Estate, Limited, owns a portion

of the sea fishery located at Makaua on the other

side of the Island of Oahu. That it is an open sea

fishery. (Tr. p. 170). That the Hanaloa and E'o

Ponds have no value except as fish ponds.

It was admitted by counsel for Petitioner that

a fish pond deprived of its pua is valueless as a

fish pond ; that this admission did not mean that the

deprivation of fish ponds of these particular fish-

eries makes them valueless, but merely that if a

pond is deprived of its source of pua then it is

valueless. (Tr. p. 172).

(Direct Examination Continued)

That the Hanaloa and E'o Ponds have no other

value except as fish ponds. (Tr. p. 172). That since
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1918 the John li Estate, Limited, has not fished

in the restricted area south of the Beckoning Point,

around Waipio Point to Kekaa Point, and has not

received any rentals from this area. (Tr. pp. 172-

173). That the li Estate has not been notified by
the United States Government that the restrictions

on this area have been removed. That the judgment
in favor of the John li Estate, Limited, against

the United States in Civil No. 147 of this Court,

has been paid. (Tr. p. 173).

That the Hanaloa Fish Pond has been stocked

with pua from a source other than the John li Es-

tate fisheries. That the [265] present tenant of the

Hanaloa Pond, a Chinese boy, has an idea he can

control the Pond more scientifically, and although

he can get all the pua he wants in the 11 Estate

sea fishery, buys pua from somebody else; that he

didn't know who he bought the pua from, but thinks

he buys pua from an alien who poaches on Gov-

ernment property at Fort Kamehameha. That the

man that ran the Pond prior to this Chinese boy

made money from the place, and got pua right in

Homaikaia. That when it comes to the idea of

buying pua, he acknowledges that he does buy pua

from somebody else, but he does not have to. That

he has lived in and around Pearl Harbor all his

life and can go out in his fisheries and get pua any

afternoon during pua season. (Tr. p. 176).

That he lives near the E'o Pond. (The witness

indicated on Respondents' Exhibit No. 5 with a

circle the spot near E'o Pond where his home is
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located). That his mother was born here. That every

week end for the last four years he has taken trips

in his motor boat (which is painted green with a

white line at the water line) around the Waipio

Peninsula, in the Middle Loch around to Homaikaia

sea fishery in the West Loch. That on these trips

he had noticed oil in the Waipio Sea Fishery where

the Mokuumeume Sea Fishery meets the Waipio

Sea Fishery at the entrance into Halaw^a, as shown

on Respondents' Exhibit No. 5 along the shore of

the Waipio Peninsula opposite the Southern toe of

Ford Island. (Tr. pp. 177-178). That he has noticed

a film of oil on the water when he passed the Naval

dry dock. That he has never seen the place covered

wdth oil; that if it is oil on the water it is so thin

it doesn't show on the water. That he has not

noticed oil on his boat. That if oil is spilled be-

tween Ford Island and the dry dock the wind blows

it down the shore line mentioned because that is

the direction of the prevailing wind. That he had

not gone up to it to examine it but it was [266] dark

and he thought it must be oil. (Tr. p. 178).

(Cross Examination)

It was admitted by counsel for the Respondent

John li Estate, Limited, that all the John li Es-

tate received from the leases of the sea fisheries be-

fore restrictions by the Government was the sum

of $1,260.00. (Tr. pp. 179-180). That since the re-

strictions by the Government the John li Estate

had received for the unrestricted area $360.00 a
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year net for the Middle Loch and $500.00 a year

net for the West Loch, or a total of $860.00. (Tr.

p. 180).

(Further Redirect Examination)

Over the objection of the Petitioner that the

witness was not qualified to give values, the wit-

ness testified that the value of the pua rights in the

sea fisheries is the value of ponds. Counsel for the

Petitioner moved to strike the above testimony as

to the value of the pua rights on the ground that

where there is a leasehold rental covering a pond

which includes also the use of the house on it and

various other factors, that the value of the pua

rights cannot be determined by the value of the

Pond itself. The Court reserved its ruling on the

motion and an exception was noted by Petitioner.

(Tr. p. 181).

It was stipulated and agreed between counsel

for Petitioner and counsel for the Respondents

James Panai Oneha, Jr., Elizabeth Miner, Nancy

Fuentes, James Oneha, Trustee, James Panai Like

Oneha, Samuel P. Oneha, Harry Oneha and Kaiwi

Oneha that James Oneha, if called as a witness,

would testify substantially as set forth in the chain

of title filed with the Clerk of this Court by said

Respondents above named. (Tr. p. 173).
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was re-called and upon further cross-examination

testified: [267]

That when he testified that if pua could not be

obtained from the fisheries of the John li Estate

that the ponds would be worthless, he meant that the

value of a pond under ordinary commercial cir-

cumstances depends on its supply of pua. That

if a pond has a fishery adjacent to it with pua in

it, from a business and economic point of view, the

pond is much more valuable for that reason. That

it would not make any difference from what fish-

ery you get your pua, or where you get them, as

long as you can get them, the pond is just as val-

uable as though they were obtained from the John

li Estate fisheries.

The following question was then asked, and ob-

jection made by counsel for Respondent:

"Mr. PITTMAN: Now, if your Honor

please, we stipulated on the question of the

transportation of pua, but when Mr. Brown

got on the stand they brought up the question

again of the transportation of pua in Mr.

Brown's testimony. I would like to ask Mr.

Chilling-worth the question that Your Honor

ruled out, as to whether or not he himself has

transported any pua, and the distance he trans-

ported the pua, how much piia he transported,

and how many of them died.

^t ***** *

"Mr. WRENN: Yes, Your Honor, very

strenuous objection.
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''The COURT: Just a minute, then Mr.

Wrenn. This is the way I look at it, Mr. Pitt-

man. Mr. Brown did not go into the question of

transportation at all; he was asked the question

and he said 'It's pretty difficult to answer, and

if we aren't allowed to supply our jDonds with

pua, then the ponds would be valueless'; but

you see, all through there are these questions

of law. The mater comes to me from two angles,

and one angle is, I have to determine

"Mr. PITTMAN: If your Honor please,

I think that this will greatly help the Court,

and I believe that, although the testimony of

Mr. Brown did not directly affect the distance

of the transporting of pua, but indirectly it

did, and this question will settle it in the mind

of the Court as to whether or not you could

transport pua and how far you could transport

them.

"The COURT: I'll deny the question." (Tr.

pp. 182-183).

Thereupon Petitioner made the following offer of

proof: [268]

"That Petitioner can prove by this witness

that he transported a thousand pua for more

than fifteen miles and that only two of the

pua died."

The offer of proof was denied and exception taken

to the ruling of the Court. (Tr. pp. 183-184).
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was called as a witness for the Respondent and

testified

:

(Direct Examination)

That he is Manager of the Hawaiian Tuna Pack-

ers and has been connected with that Company since

1917. That the Hawaiian Tuna Packers supply a

fleet of aku boats for the purpose of supplying

the canneries, and use nehu and iao for bait. That

he is familiar with the methods of catching nehu

and iao ; and testified as to his experience in catch-

nehu and iao in the suit of the United States of

America vs. J. Lawrence P. Robinson, et al.. Civil

No. 292 of this Court. (Tr. p. 184). That as a part

of his duties as General Manager of the Hawaiian

Tmia Packers he has negotiated leases for the right

to catch nehu for bait purposes on many occasions

since 1917. (Tr. ip. 185). The following question

was then asked •

"Q. There has been a stipulation entered

into in this case, Mr. Beyer, between counsel

for the John li Estate, Limited, and the United

States Government, that since January 1st, 1923,

aku boats have been prohibited from going into

Pearl Harbor. What, in your opinion, would

be the value of the nehu rights in Pearl Harbor

if aku boats were forbidden to go into Pearl

Harbor and get the nehu ?

"Mr. WOOD: This question, Your Honor,

I assume deals now with the damage over a

period of years; that's correct, is it not, Mr.

Wrenn ?
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"Mr. WRENN: Yes, that's what we're re-

ferring to.

''Mr. WOOD : Because we have agreed upon

a value as the fair market value; that being

the case, I'll object to the question now urged

upon nehu damage for the years preceding

the filing of this suit, and for the same reason

I set out to the Court here this morning. It

seems to me that the statute of limitations in-

tervenes; that suits are now pending; and that

it 's not covered by those suits ; and that this is

not a proper proceeding in which to bring an

action to recover damages antedating the filing

of this proceeding." (Tr. p. 185).
* * -H- * * * *'

[269]

''The COURT: Looking backward at the

other case, I recall a great many other things

I would not consider. As long as that particular

ground of objection isn't included—not that it

necessarily would be considered meritorious

—

but, at any rate, the objection as outlined will

be overruled.

"Mr. WOOD: To which we ask an excep-

tion." (Tr. pp. 185-186.)

"The COURT: For the purpose of this case

he will be considered qualified as an expert
* * *

"A. There wouldn't be any value to it."

(Tr. p. 187.)
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(Cross Examination)

That there are no other kinds of boats that are

equipped to handle live fish which could go into

Pearl Harbor and get the nehu except aku boats.

That the expense would be too great to equip some

other kind of boat similar to aku boats. That smaller

boats made and equipped in the same manner as

aku boats would work all right and carry nehu

only in smaller quantities, but the aku boats would

have to stay outside two or three days and wait

for a load to get out fishing. While this would not

destroy the value of nehu rights, it would be im-

practicable on account of the cost. (Tr. p. 187.)

That he has tried the smaller boats, and also tried

a barge. That the expense of the smaller boats is

greater because it doubles the equipment. That in

order to catch nehu eight men are needed to handle

the net; that there are ten men on an aku boat, so

that it means extra equipment and eight extra

men. That smaller nets could be used, but would

not catch the volume of fish. That what fish they

could catch would have some value, but he has not

figured out what that value would be. (Tr. p. 188.)

That we have not figured out what the value would

be if a fleet of small boats were used in going into

Pearl Harbor for nehu, but we know, from our

point of view, it would be impracticable. That lie

had tried other boats than aku boats to catch nehu

and found it impracticable. That the boats he had
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tried this with [270] were constructed in the same

manner as the aku boats. (Tr. p. 188.) That they did

catch some nehu in these boats and brought them

out all right; the nehu didn't die and were just as

alive as those caught with the big boats. That the

only trouble is that it cost a little more money to

bring them out and transfer them to the big boats.

That if it can't be worked financially, he can't see

how there is any value to it. That his company is

the only one that fishes with aku bait. That there

are no independent fishermen who go out and use

this aku bait to catch the same kind of fish caught

by this company; they all work for his company.

That there are independent fishermen but they do

not use nehu for bait. (Tr. p. 189.) That aside from

his organization there are no other deep sea fish-

ing boats fishing for aku. That there are no inde-

pendent fishermen catching aku, that is tuna. That

there are three classes of boats operating out of

Honolulu—ahi boats, ulua boats and aku boats,

and he represents the aku boats. That these inde-

pendent fisherman own their own boats but worl;

for his company, although nothing would prevent

them from working for somebody else. (Tr. p. 190.)

That if you could get the nehu out, they have a

value whether or not the aku boats can go into

the fisheries. That they pay $6.00 a bucket for

them if you can bring them out. That the number
of buckets of nehu that could be brought out in

smaller boats depends upon the size of the tanks
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put in the boats. (Tr. p. 191.)

That when he said that if aim boats are pro-

hibited from going into the fisheries of Pearl Har-

bor that it would absolutely destroy the value of

the nehu fishing, he meant so far as his business is

concerned, and that he did not consider it practi-

cable. That if it were a smaller concern of inde-

pendent fishermen and they were fishing for smaller

quantities of fish it would not be impractical^le.

(Tr. p. 192.) That if aim boats [271] are prohibited

from going into the fisheries they would have to lie

outside two or three days to get a load to be able to

go out fishing. That they can't go out with five or

six or ten buckets, they have to have a full load of

nehu before they can go out. That if there were

a whole fleet of small l^oats stocking the aku boats,

the aku boats could go out when they got filled up.

That the aim boats are the only ones that use nehu

for bait and that he has tried it and found it to be

impracticable to use it unless aku boats could go into

Pearl Harbor to get the bait.

The Court asked the following question

:

"The COURT: Mr. Beyer, was there any-

thing developed on cross examination, and in

view of a number of answers you've given, is

there anything that leads you now to wish to

modify your first answer about the value of the

nehu being destroyed, commercially, by the ex-

clusion of the aku boats ; or is your answer sub-

stantially as the first one you gave %
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The witness replied: *'It's the same, yes."

(Tr. p. 193.)

The following question was then asked and ob-

jection made thereto by counsel for the Respondent

John li Estate, Limited:

''Mr. PITTMAN: Mr. Beyer, isn't it a fact

that the reason that the aku boats have been

prohibited from going into Pearl Harbor is

because they have been manned by aliens'? (Tr.

p. 193.)

''Mr. WRENN: If the Court please, I ob-

ject to that as being incompetent, irrelevant

and immaterial and not proper cross-examina-

tion. We have already stipulated that the aku

boats have been prohibited from going in there.

'

' The COURT : I think it 's inconsistent with

the stipulation.

"Mr. PITTMAN: Listen just a minute, if

Your Honor please. This is not a question now
of values; it's got nothing to do with that. I

want to show by Mr. Paul Beyer that if these

boats were restricted it's because they were

manned by aliens ; that there is nothing to pre-

vent an American citizen from taking an aku

boat in there and taking out nehu, and that

they can't say that their whole nehu rights have

been destroyed simply because they won't allow

a certain class of people to go into the Harbor.

(Tr. p. 194.) [272]
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"The COURT: I suggest that counsel on

both sides confer over this point and make sure

that the stipulation is consistent with this * * *,

''Mr. WOOD: With respect to this stipula-

tion, if the Court please, with regard to aku

boats; the Government stipulated that navy

permits to enter and navigate the waters of

Pearl Harbor have been refused to all aku

boats since January 1st, 1923; that is correct;

we're not going back on that stipulation. What

we're trying to show now is the reason why

they have been refused, that is all.

"Mr. WRENN: Which I claim is inconsist-

ent with the stipulation and it's incompetent,

irrelevant and immaterial, and it's not proper

cross-examination.

"Mr. PITTMAN: * * * Mr. Beyer has tes-

tified that if his aku boats—he claims that he is

the only one that has any—can't go into the fish-

eries, that it destroys the value of the nehii.

Now I want to show by this witness that the

reason that his aku boats and the aku boats

that he has control of cannot go into the Har-

bor is because they are manned by aliens ; and I

want to go further and show by this witness

that his men did go into the Harbor and when

they were stopped it was because they were

trespassing and tliat tlie man was arrested and

fined in this Court; and to show that if these

boats were manned by American citizens— * * *
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that then they could go into the Harbor and get

the nehu; and as far as that's concerned, they

go right on out in the deep sea fishery. I don't

think that it affects the stipulation at all.

"The COURT: I never thought that it was

any attempt to break your stipulation ; of course

I don't want anyone to think that; but it seems

to me it was inconsistent with the purpose for

which the stipulation came in, and that was

to save a whole lot of time and a whole lot of

evidence, because in the other case we had

evidence about the status of aliens on these aku

boats and evidence to the effect that if they were

manned in part by aliens they were excluded,

and further discussions by witnesses as to the

difficulty of getting crews except with aliens

within them, and it covered hours and hours of

that sort of evidence. Now here it is stipulated

so far that aku boats are excluded. Now Mr.

Beyer says that the exclusion, in his opinion,

has a certain result, and you have cross-ex-

amined him about that. Now if you go on and

attempt to show that, although they were ex-

cluded, in some other way the channel might

have been entered by an aku boat here and

there, it seems to me it was violative of the

spirit of the thing, which, to me, was the time-

saving device ; but I must say that it does not

violate your stipulation, and if you want to

press it— * * *
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''Mr. WRENN: Yes. My only question that

I asked this witness was, 'Assuming aku boats

were kept out, what was the value of the nehu

rights in Pearl Harbor?' and he said, 'Noth-

ing'; and I said that question is absolutely in-

consistent with the spirit of this stipulation,

and whatever reason there may have been for

keeping them out is absolutely incompetent,

irrelevant, and immaterial, and not proper

cross-examination. [273]

"Mr. WOOD: I don't see that there's any-

thing inconsistent with the stipulation here,

Your Honor. The testimony has come in as to

what the value of the fishes were in the re-

stricted areas, in fact within the entire area of

Pearl Harbor, during the preceding year. As

far as the ascertaining of value for the purpose

of the proceedings in eminent domain, that has

been stipulated. What we are dealing with now
is damage preceding the filing of this suit. Even

though testimony has come in showing the value

of that fishing, the only thing we want to show

now is that the fish are not destroyed by reason

of these regulations, because permits could have

been issued to other x^eople who are citizens.

It's not necessary even for counsel to deny that,

because he knows that.

"The COURT : I may be wrong, but it seems

to me there is nothing to be gained by going into

this, because the value we're considering is the
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value to the li Estate, and it isn't the value to

the aku boat owner or anybody else, or the effect

of the regulations except as it may affect the li

Estate. Now, the stipulation says that aku boats

have been excluded; then the evidence of these

witnesses in substance means that when aku

boats are excluded there is no longer a market

for the nehu because all the aku boats seem to

belong to or be controlled by one organization

that do their deep-sea fishing, and if they were

allowed, any of them, to go into the channel and

fish for the nehu and then go into the deep sea

fishing, that there would be the ready market

and the value stipulated to. Whereas, the aku

boats, being excluded as per stipulation, there

are no aku boats that are allowed to go in there,

and the reason why they weren't allowed might

have some bearing on whether or not Mr. Beyer
couldn 't have made a profit by manning a couple

of them with American citizens, but it has noth-

ing to do with the loss of the commercial market
claimed on behalf of the li Estae. And, frankly,

I don 't see from that angle why this is going to

benefit.*******
"The COURT: * * * I'll sustain the ob-

jection of Mr. Wrenn to your question, Mr.
Pittman, and allow you an exception." (Tr.

p. 198.)
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Thereupon counsel for the Petitioner made the

following offer of proof which was refused and

exception noted to the ruling of the Court

:

"Mr. PITTMAN : We offer to prove by this

witness that he will testify that the reason that

these aku boats were prohibited from going into

the Harbor is because they were manned by

aliens, and that if they had not been manned

by aliens but by American citizens there would

have been no prohibition. [274]

"Mr. WOOD : The permits to navigate would

not have been refused if the boats had been

manned by American citizens.

"The COURT: The offer to prove being, in

my opinion, irrelevant, because having no bear-

ing upon the alleged and claimed loss to li

Estate of their nehu market by virtue of the

exclusion of the aku boats as now operated, I

will deny or rather refuse the offer of proof,

keeping in mind that if it were shown that Mr.

Beyer might by changing the personnel of his

crews have sent the aku boats in there—that's

something that Mr. Beyer has control of and

not the li Estate—and really it's not relevant of

the main issue.

"Mr. PITTMAN: Note an exception.

"The COURT: Exception is noted." (Tr.

p. 198).
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(Cross-Examination Continued)

That he had purchased nehu from the tenants of

the John li Estate fisheries for experiments. That

he had the tenants bring nehu to Watertown, and

that these purchases were made after the Govern-

ment restrictions were put into etfect at Pearl

Harbor.

(Redirect Examination)

That these purchases of nehu were made for ex-

periments to see if nehu could be brought out in

sufficient quantities to fill up their boats; but this

had been found impracticable because the boats had

to lie outside three or four days before they could

get a load. (Tr. p. 199).

Counsel for Petitioner then made the following

motion to strike:

"Mr. WOOD: If the Court please, I have

not made any objections to this testimony which

is sought to be interjected in this case dealing

with damage prior to the filing of the suit upon

the fundamental objection the Government has,

because they have already incorporated that in

the petition. I refer to the claim by the Govern-

ment to take and regulate these waters without

compensation. I take it the Court has that in

mind, so I don't want to go into that now.

"The COURT: Yes.

"Mr. PITTMAN: If Your Honor please,

we can file a written objection to the testimony.

[275]
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''The COURT: Yes, surelv, anvthins: vou

like, to protect your record.

''Mr. WOOD: To preserve the record, I ask

that the testimony of all witnesses dealing with

damages preceding the date of the filing of this

suit be stricken, on the ground as stated.
'

' The COURT : The motion is denied.

"Mr. WOOD: Exception.

"The COURT: It may be noted." (Tr. p.

200).

WOXG BOW
was called as a witness for the Respondents and

testified

:

(Direct Examination)

That he is a member of the Sing Lee How Com-

j)any, which has a lease on the E'o Pond from the

John li Estate, Limited. (Tr. p. 200). That the Sing

Lee How Company also has a lease of the Waipio

Fishery in the Middle Loch of Pearl Harbor and

has been such lessee for about twenty years. That

this Company gets pua to stock the E'o Pond from

the sea fishery that it leases from the John li Estate.

(Tr. p. 201).

( Cross-Examination

)

That the Company does not get piia from any

other fishery than the fishery leased from tlie John

li Estate. That he has never gotten pua from any

place outside of Pearl Harbor.
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Counsel for the ResiDondent John li Estate offered

in evidence certain documents (Respondents' Ex-

hibits Nos. 7 to 22 inchisive), comprising the judg-

ment roll in the suit of John li Estate, Limited,

against the United States of America, Civil No.

147 of this Court, wherein the Respondent herein,

John li Estate, Limited, sued the United States

of x\merica under the Tucker Act for compensation

in the sum of $10,000.00 for damages suffered be-

cause of the alleged regulations by the United

States Government which prevented it from exer-

cising its alleged fishing rights in the channels of

Peai'l Harbor from July, 1918, to May, 1924, and

in which suit judgment was entered October 17,

[276] 1928, in favor of the Plaintiff, John li Estate,

Limited, for damages in the sum of $3,500.00 to-

gether with interest in the sum of $2,180.67, and

costs taxed in the sum of $55.35, a total of $5,736.02.

Petitioner objected to the admission in evidence

of said judgment roll in said Civil suit No. 147,

Respondents' Exhibits Nos. 7 to 22, inclusive, upon

the following grounds:

''Mr. WOOD: Now, if the Court please, I

object to all of those on the ground that they

deal with damages ; that damages are no proper

part of this suit, which are to be brought luider

the Tucker Act, entirely separate from this

suit; that the nehu rights, if any damage is

suffered as to them prior to 1924, on which

there has been recovery, the konohiki is now

estopped from claiming anything on that
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ground; that the other damage suits are now

pending before this Court on which no compen-

sation is asked for nehu, and they are therefore

estopped on that ground; that the statute of

limitations has run on this, particularly as to

nehu; on the further ground that these are all

consequential damages, if any are suffered, as

the result of the proper exercise of the sovereign

power of the Government, that there can be no

compensation for that.

"Mr. PITTMAN: I would like to add to

that, if Your Honor please, the further objec-

tion that any question of damages cannot be

taken into consideration, as this action has been

brought for one purpose, and for one purpose

alone, and that is to determine the value of the

fisheries as of June 17, 1932, and that there has

never been a taking of these fisheries by the

Government, the John li Estate still being in

possession and leasing them at the present time

and operating them, and that they have no right

in this case to join a separate and distinct action

for damages.

"The COURT: Before ruling; Mr. Wrenn,

if I admit the judgment roll in Civil No. 147, all

those many documents, of what value to you is

the judgment roll or, rather, the judgment deci-

sion in the O. R. & L. case; I'm not quite clear

there.

"Mr. WRENN: Your Honor will remember

that when the two decisions were handed down,

they were handed down at about the same time,
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and Your Honor in one decision referred to cer-

tain questions of law that were decided by Your

Honor in the other decision.

"The COURT : I do recall that ; it takes the

two together, really, to make the complete

picture.

"Mr. WRENN: Yes.

"The COURT: The objections of counsel

for the Government will be overruled, and the

documents offered will be received in evidence.

The judgment roll in Civil 147 will be admitted,

and also in Civil 148; but I want it arranged

[277] with the Clerk that substitute copies of

these be made.

"Mr. WRENN: I am having them made at

the present time in my office.

"Mr. WOOD: May I present to Your

Honor's attention one more objection the Gov-

ernment has that I neglected to state?

"The COURT: Yes.

"Mr. WOOD : That counsel representing the

konohiki would have to elect which species of

fish he N^ antp to take, and he can't take them

all.

"The COURT: That objection will be in-

cluded in those overruled.

"Mr. PITTMAN: We note an exception,

Your Honor.

"The COURT: The exception is noted."

(Tr.pp.203-204).
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The Court overruled the objection and exception

was noted, and said documents from said Civil suit

No. 147, so offered were admitted in evidence, and

marked as follows:

Respondents*

Exhibit

Plaintiff's Complaint

—

No. 7

Plea to the Jurisdiction

—

No. 8

Affidavit of Service of

Summons, Complaints and

Documents attached thereto

—

No. 9

Ruling on Plea to the

Jurisdiction No. 10

Order overruling plea to the

Jurisdiction No. 11

Demurrer No. 12

Order overruling Demurrer of

Defendant No. 13

Answer of The United States

of America

—

No. 14

Motion to Dismiss No. 15

Decision on Motion to Dismiss

—

No. 16

Order Denying Motion to Dismiss— No. 17

Amended Answer

—

No. 18

Second Amended Answer

—

No. 19

Replication of Plaintiff to

Second Amended Answer

—

No. 20

Decision

—

No. 21

[278]

Judgment

—

No. 22

(Tr. pp. 202-204)



John li Estate, Ltd., et al. 311

Respondents' Exhibits Nos. 7 to 22, inclusive,

being' the judgment roll in the case of John li Es-

tate, Limited, Plaintiff, vs. the United States of

America, Defendant, Civil No. 147 of this Court,

as above set forth. Copies of Respondents' said

Exhibits Nos. 7 to 22, inclusive, being attached

hereto and marked as above set forth and by refer-

ence made a part hereof.

(Counsel for the Respondent John li Estate, Lim-

ited, offered in evidence, over the objection of Peti-

tioner, the Decision and Judgment, respectively,

from the record in the suit of Oahu Railway &
Land Company, Limited, vs. United States of

America, Civil No. 148 of this Court, wherein the

Oahu Railway & Land Company, Limited, sued

the United States of America under the Tucker

Act for compensation in the sum of $10,000.00 for

alleged damages suffered because of the alleged reg-

ulations by the United States Government which

prevented it from exercising its alleged fishing

rights in the channels of Pearl Harbor for the period

from July, 1918 and ending July 31, 1924, in which

suit judgment was entered October 17, 1928, in favor

of the Oahu Railway & Land Company, Limited,

for damages in the sum of $6,251.54, together with

interest in the sum of $3,306.71, and costs taxed in

il\e. sum of $57.15, a total of $9,515.40.

Counsel for Petitioner objected to the admission

in evidence of said Decision and Judgment (Re-

spondents' Exhibit Nos. 23 and 24, respectively)

upon the same grounds stated in the objection to



312 United States of America vs.

the admission in evidence of Respondents' Ex-

hibits Nos. 7 to 22, inclusive, above. The objection

was overruled and exception noted, (Tr. pp. 202-

204), and said Decision and Judgment from Civil

No. 148 of this Court were admitted in evidence

and marked ''Respondents' Exhibits Nos. 23 and

24," respectively. [279]

Respondents' Exhibit No. 23, so admitted in evi-

dence, being the Decision of the Court finding for

the Plaintiff in said suit of the Oahu Railway &
Land Company, Limited, Plaintiff, against the

United States of America, Defendant, Civil No.

148 of this Court, in which the Oahu Railway &
Land Company, Limited, sued the United States

under the Tucker Act for compensation for dam-

ages suffered because of the alleged regulations by

the United States Government which prevented it

from exercising its fishing rights in the channels

of Pearl Harbor for the period from July, 1918,

to May, 1924. A copy of Respondents' said Exhibit

No. 23 being attached hereto, marked Respondents'

Exhibit No. 23, and by reference made a part

hereof.

Respondents' Exhibit No. 24, so admitted in

evidence, being the Judgment entered October 17,

1928, in favor of said Oahu Railway & Land Com-

pany, Limited, in said (/ivil suit No. 148, for dam-

ages in the sum of $6,251.34, together with interest

in the sums of $3,067.71, and costs taxed in the sum

of $57.15, a total of $9,615.40. A copy of Respond-

ents' said Exhibit No. 24 being attached hereto,
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marked Respondents' Exhibit No. 24, and by ref-

erence made a part hereof.

BE IT REMEMBERED, that the above entitled

matter came on for further hearing on April 12,

1934 at which time the following proceedings were

had:

Respondent Samuel C. Kanoe withdrew his claim

herein.

ABIGAIL AULANI PRATT,

one of the Respondents herein, was called as a wit-

ness on her own behalf and testified as follows

:

(Direct Examination by the Court)

That she lives in Honolulu and claims an interest

in fee simple in the Ahupuaa of Waipio as the

heir at law of Haalou, Mahoe, and Kameiiaumoku.

(Tr. p. 210.) [280]

(Examination by Mr. Wrenn)

That Haalou is her father and Mahoe the original

awardee. That Mahoe was the original owner of

the Ahupuaa of Waipio. (Tr. p. 210.) That she

did not say the land which she claimed was in Wai-

pahu but in Waikele. That she has lived in Hono-

lulu for about six years and prior to that time she

lived on the Island of Kauai. That Haalou is a

direct descendant of Kamehameha I; that her

mother, Mary Mahoe, is the direct descendant of the

title. (Tr. p. 211.) That Mahoe owned the Ahupuaa
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of Waipio and that her claim in Waipio is as an

owner of the konohiki right; that she limits her

claim to the land awarded to Mahoe and that she

does not know whether the fishing right in this

land had been registered in the Circuit Court of

the Territory of Hawaii. (Tr. pp. 213-214.) That

she understood that under the terms of the Organic

Act the konohiki right of fishery had to be vali-

dated by securing from the Circuit Court a judg-

ment and decree. (Tr. p. 214.)

EMALIANA J. KAMALANUI,

one of the Respondents herein, was called as a wit-

ness on her own behalf and testified:

It was stipulated and agreed by counsel for the

Petitioner and counsel for the Respondent John li

Estate, Limited, that Emaliana J. Kamalanui would

testify as to her pedigree to the same effect as set

forth in her verified answer filed herein.

(Direct Examination by the Court)

That she lives in Honolulu and claims an interest

in a kuleana which was originally awarded to Ma-

kue. (Tr. p. 218.) The Naeole Makue was the wife

of J. M. Makue. That Naeole died before J. M.

Makue, and that J. M. Makue died before annexa-

tion. That J. M. Makue was the brother of her

father, and she was adopted by J. M. Makue when

she was an infant. (Tr. p. 219.) That she has lived

in Honolulu for about thirty years. [281]
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ARTHUR E. RESTARICK

was called as a witness and testified:

(Direct Examination)

That he is the Chief Clerk, First Circuit Court,

at Honolulu, and that as such Clerk he is in charge

of the files and records of the validating decrees

covering the sea fisheries on and around the Island

of Oahu. (Tr. p. 220.) That he had made an ex-

amination of the records of said Court to ascertain

whether one J. H. Mahoe or anybody ever validated

a sea fishery on the Island of Oahu in the name of

J. H. Mahoe ; that he did not find the name of J. H.

Mahoe in the law index of said Court, beginning

with the '80s up to 1908. That if an action had been

brought to validate a sea fishery on the Island of

Oahu in the name of J. H. Mahoe the law index

of said Court would reflect that fact. (Tr. p. 221.)

Counsel for Petitioner moved to strike the testi-

mony of Abigail Aulani Pratt as to her konohiki

rights of fishery, upon the ground that there is no

validation thereof; and that her testimony as to

any hoaaina rights be stricken upon the ground

that there is no showing that she is an occupant

of the land within the meaning of the statute. The

motion was denied and exception allowed. (Tr. p.

223.)

Counsel for Petitioner moved to strike the testi-

mony of Emaliana J. Kamalanui upon the ground

that her testimony showed affirmatively that she

is not an occupant of the land within the meaning
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of the statute. Motion denied and exception allowed.

(Tr. p. 223.)

It was stipulated between counsel for the Re-

spondent John li Estate, Limited, and Mr. Thayer,

counsel for the Respondent James Panai Oneha,

Jr., Elizabeth Miner, Nancy Fuentes, James Oneha,

Trustee, James Panai Like Oneha, Samuel P. One-

ha, Harry Oneha and Kaiwi Oneha, that the said

Resj)ondents represented [282] by Mr, Thayer have

title to the kuleanas set forth in Paragraphs "II"

and "III" of the statement of the Chain of Title

to the lands in Waipio claimed by said James Panai

Oneha, Jr., Elizabeth Miner, Nancy Fuentes, Jan^es

Oneha, Trustee, James Panai Like Oneha, Samuel

P. Oneha, Harry Oneha and Kaiwi Oneha, filed

herein, and that said Respondents represented by

Mr. Thayer withdraw all claims in this suit to the

property described in Paragraphs "I" and "IV"
of said Chain of Title. It was stated by counsel for

Petitioner that Petitioner is not disputing title to

or interest in the land. (Tr. p. 225.) Said Chain

of Title to the lands in Waipio being as follows

:
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[Title of Court and Cause.]

''CHAIN OR TITLE TO LANDS IN WAI-
PIO OF JAMES ONEHA, JR., ELIZA-
BETH MINER, NANCY PUENTES,
JAMES P. ONEHA, TRUSTEE, JAMES
PANAI LIKE ONEHA, SAMUEL P.

ONEHA, HARRY ONEHA AND KAI-
WI ONEHA.

I.

"Royal Patent 3481, L.C.A. 858 to Kanea-

loha, Apana 1 1.872 Acres, Apana 2 .283 Acres,

Total 2.155 Acres.

(a) Estate of Kanealoha, Probate 1759, on

March 4, 1867, Halauwai (w) decreed to be

sole heir

;

(b) Deed Halauwai to Kamaka, May 8,

1869, Book 27, Page 427;

(c) Deed Kamaka to Lucy Bright, Dec. 14,

1874, Book 40, Page 461;

(d) Deed Naai Kaaua own mother and heir

of Luc}^ Bright, Deceased, to Kamaka, Jan. 14,

1876, Book 44, Page 290;

(e) Deed Kamaka to George Shaw, Jan. 13,

1876, Book 44, Page 241

;

(f) Deed George Shaw to S. Napeaewalu,

Feb. 15, 1881, Book 67, Page 256;

(g) Deed Kailikole, sister and sole heir of

J. Napeaewalu to James Panai Oneha, Trustee,

dated Aug. 20, 1910, Book 340, Page 115

;
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(h) Trust Deed James Panai Like Onelia

to James Panai Oneha, Jr., dated Feb. 21,

1923, Book 713, Page 53

;

(i) Trust Deed Elizabeth Miner, et al., to

James Panai Oneha, Jr., dated Nov. 21, 1923,

Book 685, Page 363.

II.

"Grant 30, Apana 5, Waipio, Ewa, Oahu,

area 1.40 Acres. [283]

(a) Ejectment suit H. E. Cooper, Minister

of Public Instruction, vs. Naeole Hao, Verdict

for Defendant; affirmed. Supreme Court, 12

Haw. 131

;

(b) Inheritance by James Panai Oneha, Jr.,

Elizabeth Miner, Nancy Fuentes, James P.

Oneha, Trustee, James Panai Like Oneha, Sam-

uel P. Oneha, Harry Oneha and Kai^Yi Oneha,

heirs of Naeole Hao, Deceased;

(c) Trust Deed, James Panai Like Oneha

to James Panai Oneha, Jr., Feb. 21, 1923, Book

713, Page 53;

(d) Trust Deed, Elizabeth Miner, et al., to

James Panai Oneha. Jr., dated Nov. 21, 1923,

Book 685, Page 363

;

(Title admitted by John li Estate, Limited,

to be in James Panai Oneha, Trustee, in Land

Court #1000, registration of title of Ahupuaa

of Waipio, etc. Now pending in Land Court.)
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III.

^'Portions of R. P. 5087, L. C. A. 1712 Apana

2 to Hikinaakala and of R. P. 2242, L. C. A.

10613 Alcana 1 to A. Paki, containing an area

of 0.571 acres, together with a perpetual ease-

ment over a 15 foot road right of way over por-

tions of R. P. 5087 L. C. A. 1712 Apana 1, to

Hikinaakala and of R. P. 2242 L. C. A. 10613

Apana 1 to A. Paki, containing an area of 1223

square feet.

(Title admitted by John li Estate, Limited,

in Land Court #1000, registration of title of

Ahupuaa of Waipio. Now pending in Land

Court.)

IV.

''Portions of R. P. 4370 L. C. A. 7260 Apana

4 to B. Namakeha and of Grant 127, Apana 1

to William Ap. Jones, containing an area of

19,004 square feet.

(Title admitted to be in James Panai Oneha,

Trustee, by John li Estate, Limited, in Land

Court #1000, registration of title of Ahupuaa

of Waipio. Now pending in Land Court.)

''Dated at Honolulu, Hawaii, April 11th,

1934.

"Respectfully submitted,

"WADE WARREN THAYER (sgd)

"Attorney for above named

Claimants."
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(Testimony of Arthur E. Restarick.)

It was stipulated between counsel for Petitioner

and counsel for the Respondents James Panai

Oneha, Jr., Elizabeth Miner, Nancy Fuentes, James

Oneha, Trustee, James Panai Like Oneha, Samuel

P. Oneha, Harry Oneha and Kaiwi Oneha, that if

witnesses were called they would testify that said

Respondents are in possession of the two kuleanas

through their tenants; counsel for Petitioner re-

serving the objection heretofore inter- [284] posed

that the possession of the tenants is not the posses-

sion of the land owners, and that said Respondents

had not validated their claim under Sections 95 and

96 of the Hawaiian Organic Act. (Tr. pp. 226-229).

Counsel for Petitioner moved to strike the testi-

mony introduced on behalf of the Respondents

Oneha, et al., upon the grounds that they had not

validated their fishing rights under Sections 95 and

96 of the Hawaiian Organic Act. The motion was

denied and exception noted. (Tr. p. 228).

BENJAMIN L. MARX
was recalled as a witness for the Respondents and

testified

:

That there is no award to Mahoe in Waipio. That

there is an award to Mahoe, Land Court Ai:)plica-

tion No. 1675, Royal Patent No. 848, situated in

Waikele. That the Ahupuaa of Waipio was awarded
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(Testimony of Benjamin L. Marx.)

to John li, Land Commission Award No. 8241, is-

sued March 29, 1855, Eoyal Patent No. 5732, and

that the chain of title follows as heretofore given by

him; that the name of Mahoe does not anywhere

appear in the chain of title. That he has made a

thorough study of the chain of title of the Ahupuaa

of Waipio, and that parcels of land situated in

Waikele are not involved in this suit, and the fish-

eries herein are not appurtenant to the lands of

Waikele. (Tr. pp. 229-230).

GEORGE li BROWN
was recalled as a witness for the Respondents and

testified

:

(Direct Examination)

That the John li Estate, Limited, has been in

open, notorious, continuous, exclusive, hostile and

adverse possession with claim of fee simple title to

the Ahupuaa of Waipio since 1897, when the John

li Estate was incorporated. That he is familiar with

the piece of property which is located opposite [285]

August Ahrens School at Waipio, which was ac-

quired by the John li Estate on February 28, 1898,

by exchange deed from Naeole Makue ; and that said

Estate has been in open, notorious, continuous, ex-

clusive, hostile and adverse possession of that prop-

erty since that date with claim of fee simple title.

(Tr. p. 230).
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(Testimony of George li Brown.)

That tlie Chinese boy who has bought pna outside

of the li Estate fisheries is the Manager of the

Hanaloa Pond, and has been such for about three

years and eight months ; that his testimony as to his

method of buying pua is limited to this period.

(Tr. pp. 231-232).

Counsel for Petitioner and counsel for the Re-

spondent John li Estate, Limited, entered into the

following Stipulation

:

"Mr. WOOD: If the Court please, with re-

spect to the pua rights in the sea fisheries, the

Government and the John li Estate have

reached an agreement. It is stipulated that the

fair market value of the pua rights as of June

17, 1932, to the John li Estate, Limited, in the

sea fisheries sought to be condemned in these

proceedings, is $20,000.00.

"It is further understood that this stipula-

tion is made by the government with the John

li Estate, Limited, and binds the Government

as against the John li Estate, Limited, only.

"It is further understood that this stipula-

tion is made subject to the Government's run-

ning objection as to its sovereign power to take

without compensation.****** 4fr

"Mr. WRENN: In consideration of the

stipulation made by and between the Govern-

ment and the John li Estate, Limited, as to the

value of the pua rights, the claim of the John li
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(Testimony of George li Brown.)

Estate, Limited, made in these proceedings for

damages to their ponds by virtue of the taking

of their pua rights in the sea fisheries, be and

the same is hereby abandoned, and the figure

of $20,000.00 is considered in full settlement of

the pua rights and any such damage to the fish

ponds of the John li Estate, Limited, resulting

therefrom.
* * 4e' * * * *

"The COURT: Mr. Wrenn's statement is

conditional upon that amount being awarded?

"Mr. WRENN: Yes, conditioned upon that

amount being awarded to the John li Estate,

Limited." [286]

It being understood that the above stipulation was

to be considered only as between the parties thereto

and not to apply to Respondents not parties to the

stipulation. (Tr. p. 235).

BENJAMIN L. MARX
was recalled and testified as follows

:

(Direct Examination)

That there is no record of a grant nor an award

having been made to J. M. Makue in Waipio. That

there is no record of any grant or award having been

made by J. M. Makue in any of the lands which

have any claim of interest in the sea fisheries in-
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(Testimony of Benjamin L. Marx.)

volved in this suit. That there is a record of an

award of a kuleana in Waipio to one Luaka. (Tr.

p. 238).

That the name of Naeole Makue appears in the

chain of title to Apana 1 which is now owned by

the John li Estate, Limited. That this chain of

title to Apana 1 now owned by the John li Estate,

Limited, is as follows:

The original award is Land Commission Award
No. 8241, NN, Apana 1 to Luaka. That there is no

probate of the estate of the original awardee Luaka

but there is a recital of the pedigree of record.

November 9, 1881, there is a deed from Kiho K.

Wahikau (k) and Hinaaimalama (w), the mother

of the other grantor. The deed was made to two

persons, Kamakaala and Naeole. That covered the

ward to Luaka, and the deed recited, "said property

having descended to said K. K. Wahikau from his

father, who was the brother and only heir of

Luaka." This deed is dated November 9, 1881, re-

corded in Liber 71, p. 426. Then follows a deed from

one of the grantees, Kamakaala, to the other gran-

tee, Naeole, dated April 26, 1887, recorded in Liber

108, p. 47. The next deed of Apana 1 is from Naeole

Makue (w) to the John li Estate, Limited, dated

February 28, 1898, recorded in Liber 177, p. 295,

so that there is a complete chain of title from the

original awardee of Apana 1 to the John li Estate,

Limited. (Tr. pp. [287] 239-240).
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Counsel for the Respondent John li Estate, Lim-

ited, offered in evidence a lease of the Oahu Railway

& Land Company to the Aala Market of the Honou-

liuli sea fishery. Counsel for the Petitioner objected

to the introduction of this lease in evidence as fol-

lows:

"Mr. WRENN: May it please the Court, I

want to offer in evidence the lease dated Jan-

uary 1, 1930, by and between the Oahu Railway

and the Aala Market, Limited, of the Honou-

liuli sea fishery. I would like to put in a copy

instead of the original. Your Honor will recall

that part of my cross-examination of Comman-

der Pollock was based on this lease. And I also

offer it in connection with the evidence as to the

similarity between the two areas of the fisheries

in the restricted area.

''The COURT: This is a lease of property

that isn't covered by this proceeding at all?

"Mr. WRENN: Not covered by this pro-

ceeding at all.

"The COURT: But I recall your line of ex-

amination.

"Mr. WOOD: The Government has no ob-

jection to the substitution of a copy for the

original. The Government does object to the

introduction of this lease in evidence in this

case. This is the same lease which is the subject

of much comment and was in evidence in the

case involving the fisheries appurtenant to

Honouliuli. It has no bearing upon the issues
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of this case at all; it's incompetent, irrelevant,

and immaterial, entirely, to the issues of this

case, and the Government objects to it on that

ground.

"The COURT: My memory is a little vague

here, and I am going to overrule the objection

and permit this in evidence; I may not give it

any consideration; it will depend upon its rel-

evancy when I check direct.

"Mr. WOOD: We except to its introduction

in evidence.

"The COURT: Exception is noted." (Tr.

pp. 241-242).

The Court overruled the objection, and exception

was noted to the ruling of the Court. Said lease was

admitted in evidence and marked "Respondents'

Exhibit No. 25."

Respondents' said Exhibit No. 25 being a lease

dated January 1, 1930, from the Oahu Railway &
Land Company, as lessor, to the Aala Market, as

lessee, leasing to the Aala Market its [288] konohiki

rights in the inside fishery of Honouliuli, for a

period of five years from January 1, 1930, at an

annual rental of $3,000.00; said lease further pro-

viding that if the United States should "continue

to prohibit or in the future should prohibit the

taking of fish" from certain areas within the bomi-

daries of said inside fishery, that during such

IDeriod of prohibition the rental payable by the

lessee should be $1800.00 jDcr year. A copy of Re-
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spondents' said Exhibit No. 25 being attached

hereto, marked Respondents' Exhibit No. 25, and

by reference made a part hereof.

The following stipulation was entered into between

counsel for Petitioner and counsel for the Respond-

ent John li Estate, Limited

:

"Mr. WRENN : I understand counsel for the

Government will stipulate, subject to its objec-

tion as to relevancy, that if I recall Mr. Charles

Chillingworth he will testify as he testified in

the case of the United States against Campbell

Estate Trustees, et al., that the net rental value

per year of the Honouliuli sea fishery was $3,-

600.00 as of the date of the filing of that suit in

1932; and, further, that he testified that the

value of the restricted area in the Honouliuli sea

fishery was $1,800.00 net per year rental value.

"Mr. WOOD: The Government will stipu-

late that Mr. Chillingworth did so testify in the

Campbell Estate case just concluded—I don't

know whether he would testify that way again,

or not; the Government does not have a very

high regard for some of his testimony, but will

stipulate that he did so testify in the Campbell

Estate case. I object to it, of course, on the

ground it is incomiDetent, irrelevant and imma-

terial and has no bearing on the issues of this

case and should not be considered in this case

whatsoever, because it involves another fishery

and another matter.
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''The COURT : I'll make the same kind of a

ruling that I made a moment ago, that the stipu-

lated evidence will be received in this case sub-

ject to these objections. I'm not sure what con-

sideration, if any, will be accorded it, but it will

be in the record for analysis and check. You

may take your exception then, Mr. Wood.

"Mr. WOOD: Yes. Your Honor, if I may
have an exception.

'

' The COURT : It may be noted.

'

' Mr. WOOD : I '11 agree that if Mr. Chilling-

worth were [289] called in this case he would

testify in this case that he did so testify in the

other case.

"The COURT : Yes, very well ; that makes it

clear. I see an inaccuracy; that stipulation is

the one the Court has ruled on, or if not, it now

rules as intimated." (Tr. pp. 242-243).

All Respondents rested.

The foregoing was all of the evidence and testi-

mony in the case which is material to the excep-

tions herein set forth.

The Court took the case under advisement, and

thereafter, on the 23rd day of June, 3934, rendered

its decision in writing finding and holding that

Paragraphs Nos. "I" and "II" of the Petition

herein were duly proved and that all the preliminary
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steps required by law to entitle the Petitioner to

institute the proceedings herein had been taken.

That the fair market value of the sea fisheries herein

condemned as of June 17, 1932, was the sum of

$90,000.00—$10,000.00 as nehu value. $20,000.00 as

pua value, and $60,000.00 as commercial nnillet

value. That in addition thereto the Respondent,

John li Estate, Limited, was entitled to the sum of

$34,572.00 for past damages for annual losses of in-

come suffered by it from May 18, 1924, to June 17,

1932, due to Navy regulations in the channels of

Pearl Harbor, and due to Navy regulations forbid-

ding aku boats from entering Pearl Harbor. That

of said sum of $90,000.00, $89,999.00 was awarded to

the li Estate, Limited, as owner of the konohiki

right of fishery, and the sum of $1.00 was awarded

to James Panai Oneha, Trustee, as owner of the

hoaaina right of fishery.

On the 27th day of June, 1934, Petitioner filed an

exception to the Decision of the Court herein on the

ground that the same is contrary to the law and to

the evidence and [290] to the weight of the evidence.

Thereafter, on the 28th day of June, 1934, within

due and proper time. Petitioner filed a Motion for a

New Trial. Said Motion being as follows:
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[Title of Court and Cause.]

"MOTION FOR NEW TRIAL.

Comes now THE UNITED STATES OF
AMERICA, petitioner herein, by Sanford B. D.

Wood, United States Attorney for the District of

Hawaii, and moves this Court to grant a new trial

in the above entitled proceeding and assigns there-

fore the following reasons

:

1. The Decision and the finding of facts therein

are contrary to the law, the evidence and the weight

of the evidence.

2. The Court erred in ruling that the konohiki

held and holds the hoaaina rights of fishery in trust.

3. The Court erred in holding that the valida-

tion or adjudication of the Hawaiian right of fishery

by the konohiki under Sections 95 and 96 of the

Hawaiian Organic Act was an adjudication in trust

for the hoaainas.

4. The Court erred in holding that the adjudica-

tion of the Hawaiian right of fishery by the kono-

hiki under Sections 95 and 96 of the Hawaiian Or-

ganic Act operated to validate and perpetuate

hoaaina rights to take fish.

5. The Court erred in holding that the hoaainas

were not required to adjudicate their claims to

Hawaiian rights of fishery by Sections 95 and 96

of the Hawaiian Organic Act.

6. The Court erred in holding that the hoaaina

right to take fish was a vested right.

7. The Court erred in holding that the owners of

vested equitable rights of fishery were not required
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to adjudicate their interests by Sections 95 and 96

of the Hawaiian Organic Act.

8. The Court erred in refusing to require the

konohiki to elect to take compensation for only one

species or variety of fish or in the alternative one-

third the value of the entire fishery.

9. The Court erred in awarding a fair market

value for the right to take the fish Nehu without

considering the effect upon such value of the exercise

of a paramount, sovereign power to take without

compensation, which entirely prevented the enjoy-

ment of such right. [291]

10. The Court erred in denying the government

a paramount, sovereign power to take without com-

pensation in navigable w^aters.

11. The Court erred in denying the government's

offer to prove the value of the fishery would be ma-

terially affected and substantially reduced by the

exercise or possible exercise of a paramount, sov-

ereign power to take without compensation.

12. The Court erred in awarding a fair market

value for the fishery without considering the affect

upon such value of the exercise or possible exercise

of a paramount, sovereign power to take without

compensation.

13. The Court erred in finding a fair market

value for the fishery based solely upon the unsup-

ported opinion of a single witness who was not

familiar with and did not consider the present

physical conditions of the fishery, who did not con-

sider actual revenue over a long period of years,
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who did not know the amount of the taxes, and who

gave no weight to the selling price of fish.

14. The Court erred in disregarding and giving

no weight to leases and to evidence of net revenue

over a long period of years in finding the fair mar-

ket value of the fishery.

15. The Court erred in holding that the Govern-

ment's expert witness based his result practically

entirely upon actual rentals, and in disregarding

and giving no weight to the testimony of said wit-

ness based upon his investigation occupying his ex-

clusive time for more than two and one-half years,

and showing that the witness considered the fluc-

tuating price of fish over a long period of years, the

character and physical condition of the fisheries and

the changes therein, the actual catch of fishermen

over a long period of time, the comparative revenue

and the relative value of the various fisheries within

Pearl Harbor, and in disregarding and giving no

weight to the testimony of the witness generally

showing a thorough knowledge of the fisheries and

particularly this fishery, and showing a careful

analysis of the elements creating value which

brought the witness to the conclusion that the

revenue net above taxes actually received for this

fishery fairly represented its annual worth.

16. The Court erred in disregarding and giving

no weight to exhibits introduced into evidence in

this case embodying the record of John li Estate,

Limited, vs. United States, Civil No. 147, in this

Court, and showing irreconcilable and unexplained
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inconsistency between tlie testimony of the witness

Chillingworth in Civil No. 147 and in this case

upon the value of the right to take the fish mullet.

17. The Court erred in holding that the proper

promulgation and lawful enforcement of govern-

mental regulations in the exercise of a xDaramount,

sovereign power which deprived the owners of the

enjoyment of fishing rights constituted a taking of

such rights. [292]

18. The Court erred in awarding compensation

for consequential damage and injury to the fishery.

19. The Court erred in awarding compensation

for the deprivation of use of the fishery for years

barred by the statute of limitations.

20. The Court erred in awarding compensation

for deprivation of use in these proceedings.

21. The Court erred in allowing the defendant

John li Estate, Ltd., to set up a distinct cause

of action under the Tucker Act as a part of these

proceedings.

Dated: Honolulu, T. H., June 28th, A. D. 1934.

THE UNITED STATES OF AMERICA,
Petitioner,

By SANFORD B. D. WOOD /sgd/

United States Attorney,

District of Hawaii."
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That on the 2nd day of July, 1934, the Motion

for a New Trial came ou for hearing and the Court

denied the Motion as to each and every ground

thereof, to which ruling Petitioner excepted, (Tr.

pp. 277-278.)

Thereafter, on the 3rd day of July, 1934, a Judg-

ment was entered herein in which it was ordered,

adjudged and decreed that the fair market value of

the sea fisheries herein condemned was fixed and

determined to be the sum of $90,000.00; that of

said sum $89,999.00 was awarded to the Respond-

ent John li Estate, Limited, the owner of the kono-

hiki fishing rights, and the sum of $1.00 was

awarded to the Respondents James Panai Oneha,

Trustee, the owner of the hoaaina right of fishery;

and in addition to said sum of $90,000.00, awarded

to the Respondent John li Estate. Limited, the

sum of $34,752.00 as compensation for annual losses

of income suffered by said Respondent from May
18, 1924, to June 17, 1932, due to Govermnent regu-

lations in the channels of Pearl Harbor, and due to

Navy regulations forbidding aku boats from enter-

ing Pearl Harbor. [293]

On the 5th day of July, 1934, Petitioner filed

Exceptions to said JudgTQent and gave notice of

appeal as follows

:
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[Title of Court and Cause.]

"EXCEPTIONS TO JUDGMENT AND
NOTICE OF APPEAL.

Comes now THE UNITED STATES OF
AMEEICA, Petitioner in the above entitled action,

by Sanford B. D. Wood, United States Attorney for

the District of Hawaii, and

:

I.

Excepts to the Judgment of this Honorable Court,

filed in the above entitled action, as being contrary

to the law, the evidence and the weight of the evi-

dence, and excepts more particularly and specifically

upon the following grounds:

1. The Court erred in ruling that the konohiki

held and holds the hoaaina rights of fishery in trust.

2. The Court erred in holding that the validation

or adjudication of the Hawaiian right of fishery by

the konohiki under Sections 95 and 96 of the

Hawaiian Organic Act was an adjudication in trust

for the hoaainas.

3. The Court erred in holding that the adjudi-

cation of the Hawaiian right of fishery by the kono-

hiki under Sections 95 and 96 of the Hawaiian

Organic Act operated to validate and perpetuate

hoaaina rights to take fish.

4. The Court erred in holding that the hoaainas

were not required to adjudicate their claims to

Hawaiian rights of fishery by Sections 95 and 96

of the Hawaiian Organic Act.

5. The Court erred in holding that the hoaaina

risht to take fish was a vested right.
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6. The Court erred in holding that the owners of

vested equitable rights of fishery were not required

to adjudicate their interests by Sections 95 and 96

of the Hawaiian Organic Act.

7. The Court erred in refusing to require the

konohiki to elect to take compensation for only one

species or variety of fish or in the alternative one-

third the value of the entire fisheries.

8. The Court erred in awarding a fair market

value for the right to take the fish Nehu without

considering the effect upon such value of the exer-

cise of a paramount, sovereign power to take with-

out compensation, which entirely prevented the en-

joyment of such right.

9. The Court erred in denying the government

a paramount sovereign powder to take without com-

pensation in navigable waters. [294]

10. The Court erred in denying the government 's

offer to prove the value of the fisheries would be

materially affected and substantially reduced by the

exercise or possible exercise of a paramount, sov-

ereign power to take without compensation.

11. The Court erred in awarding a fair market

value for the fisheries without considering the effect

upon such value of the exercise or possible exercise

of a paramount, sovereign power to take without

compensation.

12. The Court erred in finding a fair market

value for the fisheries based solely upon the unsup-

ported opinion of a single witness who was not

familiar with and did not consider the present
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physical conditions of the fishery, who did not con-

sider actual revenue over a long period of years,

who did not know the amount of the taxes, and who

gave no weight to the selling price of fish.

13. The Court erred in disregarding and giving

no weight to leases and to evidence of net revenue

over a long period of years in finding the fair

market value of the fisheries.

14. The Court erred in holding that the govern-

ment's expert witness based his result practically

entirely upon actual rentals, and in disregarding and

giving no weight to the testimony of said witness

based upon his investigation occupying his exclusive

time for more than two and one-half years, and

showing that the witness considered the fluctuating

price of fish over a long period of years, the charac-

acter and physical condition of the fisheries and the

changes therein, the actual catch of fishermen over

a long period of time, the comparative revenue and

the relative value of the various fisheries within

Pearl Harbor, and in disregarding and giving no

weight to the testimony of the witness generally

showing a thorough knowledge of the fisheries and

particularly these fisheries, and showing a careful

analysis of the elements creating value which

brought the witness to the conclusion that the

revenue net above taxes actually received for these

fisheries fairly represented their annual worth.

15. The Court erred in disregarding and giv-

ing no weight to exhibits introduced into evidence

in this case embodying the record of John li
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Estate, Limited, vs. United States, Civil No. 147,

in this Court, and showing irreconcilable and unex-

plained inconsistency between the testimony of the

witness Chillingworth in Civil No. 147 and in this

case upon the value of the right to take the fish

mullet.

16. The Court erred in holding that the proper

promulgation and lawful enforcement of govern-

mental regulations in the exercise of a paramount,

sovereign powder which deprived the owners of the

enjoyment of fishing rights constituted a taking of

such rights.

17. The Court erred in awarding compensation

for consequential damage and injury to the fish-

eries. [295]

18. The Court erred in awarding compensation

for the deprivation of use of the fisheries for years

barred by the statute of limitations.

19. The Court erred in awarding compensation

for deprivation of use in these proceedings.

20. The Court erred in allowing the defendant

John li Estate, Ltd., to set up a distinct cause of

action under the Tucker Act as a part of these

proceedings.

II.

Gives notice of appeal from the Decision, and the

Judgment of the Court, from the Order of the Court

denying Petitioner's Motion for a New Trial, and

the rulings of the Court during the trial over-ruling

Petitioner's objections to the introduction of evi-
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dence bearing upon the points hereinabove enumer-

ated in Paragraph I.

Dated: Honohilu, T. H., July 5th, 1934.

THE UNITED STATES OF AMERICA,
Petitioner.

By SANFORD B. D. WOOD /sgd/

United States Attorney

District of Hawaii."

Thereafter, on the 1st day of October, 1934, upon

application of Petitioner, and for good cause shown,

and with the approval of the Respondents, an Order

was entered and filed herein in which the Court

allowed the Petitioner up to and including the 1st

day of December, 1934, within which to file its pro-

posed Bill of Exceptions in the above entitled cause

and ordered that the term of said Court be extended

for said purpose until the expiration of said ex-

tended time.

And thereafter, on the 1st day of December,

1934, upon application of Petitioner, and for good

cause shown, and wdth the approval of the Re-

spondents, an Order was entered and filed herein

in which the Court allowed the Petitioner up to

and including the 1st day of February, 1935, within

which to file its proposed Bill of Exceptions in the

above entitled cause [296] and ordered that the

term of said Court be extended for said purpose

until the expiration of said extended time.

And thereafter, on the 31st day of January,

1935, upon application of Petitioner, and for good
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cause shown and. with the approval of the Respond-

ents, an Order was entered and filed herein in which

the Court allowed the Petitioner up to and includ-

ing the 4th day of March, 1935, within which to file

its proposed Bill of Exceptions in the above en-

titled cause and ordered that the term of said Court

be extended for said purpose until the expiration of

said extended time.

And thereafter, on the 26th day of February,

1935, the Petitioner duly filed in the office of the

Clerk of this Court its Proposed Bill of Excep-

tions herein, and on said date gave notice to the Re-

spondents that the same had been filed.

Thereafter, on March 2, 1935, upon application

of Petitioner, and for good cause shown and with

the approval of the Respondents, an Order was

entered and filed herein in which the Court allowed

the Petitioner up to and including the 25th day of

March, 1935, within which to present its Proposed

Bill of Exceptions in the above entitled cause and

ordered that the term of Court ])e extended for said

purpose until the expiration of said extended time.

Thereafter, on March 21, 1935, upon application

of Petitioner, and for good cause shown and with

the approval of the Respondents, an Order was

entered and filed herein in which the C^ourt allowed

the Petitioner up to aud including the 17th day of

April, 1935, within which to present its Proposed

Bill of Exceptions in the above entitled cause and

ordered that the term of Court be extended for said

purpose Tuitil the expiration of said extended time.
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Thereafter on April 8, 1935, upon application of

Petitioner, and for good cause shown and with the

approval of the [297] Respondents, an Order was

entered and filed herein in which the Court allowed

the Petitioner up to and including the 17th day of

May, 1935, within which to present its Proposed

Bill of Exceptions in the above entitled cause, and

ordered that the term of Court be extended for said

purpose until the expiration of said extended time.

Thereafter on May 17, 1935, upon due notice to

the Respondents and within the time allowed by the

Court therefor the above matter came on for hear-

ing upon application of Petitioner to settle and

approve its Bill of Exceptions heretofore filed

herein, and Counsel for Petitioner and Respond-

ents appearing, the Petitioner, United States of

America, duly presented its said Bill of Exceptions

to the Honorable S. C. Huber, Judge of said Court,

for signature, settlement and allowance, at which

time by agreement of Counsel for Petitioner and

Counsel for Respondents an Order was entered al-

lowing the Respondent John li Estate, Limited,

up to and including the 12th day of June, 1935,

within which time to file objections to the Bill of

Exceptions, heretofore filed in the above entitled

cause, and extending the time for settlement, signa-

ture and allowance of said Bill to and including

the 19th day of June, 1935, and extending the term

of said Court at which said cause was tried and

judgment entered to said 19th day of June, 1935.
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Thereafter, on June 12, 1935, an Order was en-

tered and filed herein in which the time for settle-

ment, signature and allowance of said Bill of Ex-

ceptions was extended to June 26, 1935, and extend-

ing the term of Court for said purpose until the

expiration of said extended time.

Thereafter, on June 19, 1935, an Order was en-

tered and filed herein in which the time for settle-

ment, signature and allowance of said Bill of Ex-

ceptions was extended to July 10, 1935, and extend-

ing the term of Court for said purpose until [298]

the expiration of said extended time.

Thereafter, on July 3, 1935, an Order was entered

and filed herein in which the time for settlement,

signature and allowance of said Bill of Exceptions

was extended to July 24, 1935, and extending the

term of Court for said purpose until the expiration

of said extended time.

Thereafter, on July 16th, 1935, an Order was

entered and filed herein in which the time for

settlement, signature and allowance of said Bill of

Exceptions was extended to July 31, 1935, and ex-

tending the term of Court for said purpose until

tlie expiration of said extended time.

Thereafter, on July 30, 1935, an Order was en-

tered and filed herein in which the time for settle-

ment, signature, and allowance of said Bill of Excep-

tions was extended to August 21, 1935, and extend-

ing the term of Court for said purpose mitil the

expiration of said extended time.
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Thereafter, on August 20, 1935, an Order was

entered and filed herein in which the time for settle-

ment, signature, and allowance of said Bill of Ex-

ceptions was extended to and including the 28th day

of August, 1935, and extending the term of Court

for said purpose until the expiration of said ex-

tended time.

And now in furtherance of justice that right may
be done, the Petitioner prays that said Bill of

Exceptions, as amended, may be settled and allowed

and signed and sealed b}^ the Court and made a part

of the record herein.

Dated, Honolulu, T. H., this 28th day of August,

1935.

THE UNITED STATES OF AMERICA,
Petitioner,

By INGRAM M. STAINBACK,
United States Attorney,

District of Hawaii,

By JEAN VAUGHAN /sgd/

Assistant United States Attorney,

District of Hawaii,

Its Attorneys. [299]

[Title of Court and Cause.]

ORDER SETTLING AND ALLOWING
BILL OF EXCEPTIONS.

On the 28th day of August, 1935, upon due notice

to the Respondents, and within the time allowed by

the Court therefor, the Petitioner, THE UNITED
STATES OF AMERICA, duly tendered for sign-
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ing, settlement and allowance the foregoing Bill of

Exceptions to the Honorable S. C. Huber, Judge of

the United States District Court for the Territory of

Hawaii, instead of the Honorable William B.

Lymer, Judge who presided at the trial of said

cause, for the reason that the term of office of the

Honorable William B. Lymer, as Judge of said

Court, has expired and the Honorable S. C. Hul^er

has been appointed to succeed him as Judge of said

Court

;

And said Bill of Exceptions having been seen and

examined by Counsel for the Respondents and no

objections being filed thereto, and the evidence in

said trial having been taken in stenographic notes,

and the said Judge S. C. Huber being satisfied that

he can allow a true Bill of Exceptions, and the

Court finding that the matters stated in the fore-

going Bill of Exceptions as proposed by the Peti-

tioner are true and that said Bill of Exceptions with

United States Exhibit ^'C" and Exhibits [300] ''1",

''2", ''3", "4", "5", "6", ''7", "8", ^'9", ''10",

''11", "12", "13", "14", "15", "16", "17", "18",

"19", "20", "21", "22", "23", "24" and "25" for

the Respondents (copies of all of which Exhibits,

with the exception of United States Exhibit "C"
and Respondents' Exhibits "5" and "6", are hereto

annexed and by reference incorporated herein and

made a part of said Bill of Exceptions for all pur-

poses) contain all of the evidence and matters

necessary to review the matters and exceptions

therein raised bv Petitioner, the same is herebv dulv
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signed, settled and allowed as a true Bill of Excep-

tions and made a part of the record in this case.

And it appearing to the Court that United States

Exhibit "C" and Respondents' Exhibits "5" and
"6" are inappropriate for insertion in the printed

records and that it is necessary and proper that

as part of the record they be inspected by the

United States Circuit Court of Appeals, IT IS

FURTHER ORDERED that United States Exhibit

"C" and Respondents' Exhibits *'5" and "6", re-

ferred to and described in the Bill of Exceptions

herein, shall be kept in the custody of the Clerk of

this Court and by him transferred to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, at San Francisco, at the time of the hearing of

this case on appeal.

Done in Open Court, this 28th day of August,

1935.

S. C. HUBER /sgd/

Judge,

United States District Court,

Territory of Hawaii.

[Endorsed] : Filed Aug. 28, 1935. [301]
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EXHIBIT #1 FOR RESP.

In the Circuit Court of the First Circuit

Territory of Hawaii

JOHN li ESTATE LTD.

vs.

TERRITORY OF HAWAII.

Action to Establish Fishing Rights.

DECISIOX.

This is an action to establish the plaintiff's right

to the following sea fisheries :

—

1. Waipio vSea Fishery.

2. Fishery of Homaikaia.

3. Fishery of Hanapouli.

4. Fishery of Miki.

5. Fishery of Auiole.

6. Fishery of Ulemoku.

7. Fishery of Makaua.

8. Fisheries of Mokumneume.

Questions are raised by the defendant as to each

of the above entitled fisheries and after hearing

and reading the evidence and exliibits filed herein

I decide as follows:

—

First:—I decide that the plaintiffs have proved

their title to the fishery of Waipio as set forth in

the complaint, [302] and also the fisheries of Homai-

kaia, Hanapouli, Miki and Makaua.
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As to the fisheries of Ulemokii and Auiole, upon

l^laintiff's own showing I am bound to find that

the rights claimed by plaintiif to these fisheries

have not been established. On the contrary the evi-

dence clearly shows that these fisheries have always

been open to all persons alike, and that no person

ever had an exclusive right therein, therefore I de-

cide in favor of the defendant and dismiss plain-

tiff's complaint as to these two fisheries.

As to the fisheries of Mokuumeume I find there

are two fisheries, one being opposite that portion of

the Island held under grant 1634 to Liholiho and

the testimony as to this fishery is that it has always

been open to all persons alike and that no person

ever had an exclusive right therein. It appears

however, that Kamehameha IV. took possession

of and claimed it to the exclusion of all others. This

however, could only prove a title by adverse pos-

session which could not run against the government

and is therefore inmiaterial. It follows therefore

that plaintiffs have no vested right in this fishery

and as to said fishery I decide in favor of the de-

fendant.

As to the other fishery of Mokuumeume, plaintiffs

claim under L. C. A. 11216 to Kekauonohi confirmed

by R. P. 7960 issued August 24th, 1891. As to this

fishery I find on all the evidence in favor of the

plaintiff.

Dated Honolulu, Oahu, Sept. 11th, 1905.

(s) J. T. DeBOLT
First Judge, Circuit Court

Territory of Hawaii.
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I do hereby certify that the foregoing is a full,

true and correct copy of the original on file in this

office.

[Seal] (s) W. A. DICKSON
Clerk, Circuit Court, First Cir-

cuit, Territory of Hawaii.

[303]

EXHIBIT #2 FOR RESP.

[Title of Court and Cause.]

JUDGMENT
This action by petition claims a vested right in

and to the sea fisheries of Waipio, Homaikaia, Han-

apouli, Miki, Auiole, Ulemoku, Makaua and Mo-

kuumeiune on the Island of Oahu, in the Territory

of Hawaii and asking that the same be awarded to

the plaintiffs, coming on to be heard before me at

the April 1905 Term, and the parties having ap-

peared and being at issue before the Court, a Jury

being waived and the Court having considered the

evidence and exhibits filed and taken in the case I

find as follows:

—

First :—That the plaintiff is entitled to the vested

right in the sea fishery of Waipio as set forth in

said complaint;

Second:—That the plaintiff is entitled to a vested

right in the sea fisheries of Homaikaia, Hanapouli,

Miki and Makaua;

Third:—That the plaintiff is not entitled to a

vested right in the sea fisheries of Ulemoku and

Auiole

;



John li Estate, Ltd., et al. 349

Fourth:—That tlie plaintiff is not entitled to

the sea Fishery of Mokiuimeume (Grant 1634)

;

[304]

Fifth:—That the plaintiff is entitled to a vested

right in the sea fishery of Mokunmeume. (L. C A.

11,216).

Dated Honolulu, Sept. 11th, 1905.

By the Court

(s) JOB BATCHELOR,
Clerk.

I do hereby certify that the foregoing is a full,

true and correct copy of the original on file in this

office.

[Seal} (s) W. A. DICKSON
Clerk, Circuit Court, First Cir-

cuit, Territory of Hawaii.

[305]

EXHIBIT #3 FOR RESP.

[Title of Court and Cause.]

MOTION TO AMEND JUDGMENT.

Now come the John li Estate Limited, above

named, and moves the Court to amend its judgment

filed therein on September 12, 1905, by inserting

the metes and bounds of the fisheries of Waipio

and Mokuumeume as established at the hearing in

said matter, a copy of Judgment as it is desired to
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have the name in its amended form being hereto

attached and made a part hereof.

Dated at Honoluki,

July 29, 1908.

JOHN li ESTATE LTD.
By its Atty.

J. ALFRED MAGOON.

I do hereby certify that the foregoing is a full,

true and correct copy of the original on file in this

office.

[Seal] (s) D. K. SHERWOOD
Clerk, Circuit Court, First Cir-

cuit, Territory of Hawaii.

[Endorsed]: Filed July 31, 1908 at 2:10 o'clock

P. M. J. A. Thompson, Clerk. [306]

EXHIBIT #4 FOR RESP.

[Title of Court and Cause.]

JUDGMENT.
This action by petition claiming a vested right

in and to the sea fisheries of Waipio, Homaikaia,

Hanapouli, Miki, Auiole, Ulemoku, Makaua and

Mokuumeume on the Island of Oahu, in the Terri-

tory of Hawaii and asking that the same be awarded

to the plaintiffs, coming on to be heard before me
at the April 1905 Term, and the parties having ap-

peared and being at issue before the Court, a Jury
being waived and the Court having considered the
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evidence and exhibits filed and taken in the case, it

is ordered and adjudged:

FIRST : That the plaintiff is entitled to a vested

right in the sea fishery of Waipio, in the District of

Ewa, bounded and described as follows

:

Beginning two chains to the north of the Eo Pond

at the edge of the sea and running

N. 59° E. 28 chains to the Waiawa Fishery makai

of Laehopu: Thence

S. 32° E. along the boundary of Waiawa Fishery

and outside of Palea to a point outside of Mo-

kuumeume (Island) 96 chains: Thence

S. 291/2° E. 47 chains outside of Keanaapuaa to

the sand spit at the south of the pond : Thence [307]

S. 30° W. 27 cliains to the sand spit of Pihao:

Thence

S. 13° E. 27 chains along the Halawa Fishery to

the sand spit of Hanakahi: Thence

W. 13 chains along the Puuloa Fishery: Thence

N. 20° W. 32 chains along the Honouliuli Fishery:

Thence

Between the fisheries of Waipio and Honouliuli

equally (along a line equalty distant from either

shore) emerging at the beach at the South corner

of the kula of Homaikaia, as shown by map on

file in petitioners exhibit.

SECOND: That the plaintife is entitled to a

vested right in the sea fisheries of Homaikaia,

Hanapouli, Miki, and Makaua.

THIRD : That the plaintiff is not entitled to a

vested right in the sea fisheries of Ulemoku and

Auiole.
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FOURTH : That the plaintiff is not entitled to

the sea Fishery of Mokimmeume (Grant 1634).

FIFTH : That the plaintiff is entitled to a vested

right in the sea fishery of Mokiiumeume. (L. C. A.

11,216), bounded and described as follows:

Beginning at the south angle of the Kaholona

Fishery, said point being by true azimuth 14° 30',

400 feet, from the former place of a stone in the

sea called Pohakuakane, situated 876 feet westward

from the south east point of Manana peninsula,

thence by true azimuths

355° 00', 4700 feet, along the fishery of Waipio,

following the line of greatest depth to the govern-

ment portion of the Mokuumeume Fishery; [308]

234° 30; 1200 feet a little more or less along the

gov't fishery to the shore of Ford Island (Mo-

kuumeume)
;

Beginning at the initial point again and running

thence northeasterly along the fishery of Puukapii,

following the line of mean depth of five feet to the

southwest angle of the Kaluaoopu fishery ; thence by

true azimuths:

264° 30', 400 feet, a little more or less, along

the Kaluaoopu Fishery

;

289° 00', 1450 feet, a little more or less, along

the Waiau Fishery to the southwest angle of the

Wahaloa Fishery; thence southeasterly following

the line of a depth of six feet at high tide to the

southeast angle of Waieli Fishery, said angle being

apx)roximately by magnetic bearing of 1859, S. 28°

W., 530 feet from the southeast corner of Hi of

Waieli ; thence by true azimuth

;
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29° 45', 4900 feet, a little more or less, to the shore

of Ford Island (Mokuiimeume) ; thence

Southwesterly along tlie northwestern shore of

Eord Island to the end of the second course above.

Containing an area of 750 Acres, a little more or

less. [309]

Dated at Honolulu, as of Sept. ] 1th, 1905, this 21st

day of September, 1908.

(Sgd) J. T. DeBOLT
First Judge, Circuit Court,

First Circuit.

Approved as to form and substance.

(Sgd) WM. L. WHITNEY,
Dept. Attorney General. [310]

Civil #291
EXHIBIT #7 FOR RESP.
Admitted 4-11-34

[311]

[Title of Court and Cause—No. 147.]

PLAINTIFF'S COMPLAINT.

To the Honorable Judge of the District Court of

the United States for the District and Terri-

tory of Hawaii Having Jurisdiction of Actions

at Law.

Now comes the plaintiff above named by Frear,

Prosser, Anderson & Marx, its attorneys, and for

cause of action against the defendant above named

shows to this Honorable Court as follows

:
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1. That at all times hereinafter mentioned plain-

tiff was and still is a corporation duly authorized

and existing under and by virtue of the laws of the

Territory of Hawaii.

2. That the plaintiff above named at the present

time and for many years last past and prior to the

annexation of the Republic of Hawaii to the United

States of America, was and is the sub-lessee of one

States of America, was and is the owner of certain

fishing rights appurtenant to its land at Waipio

in the District of Ewa, Island of Oahu, now the

City and County of Honolulu, Territory of Hawaii.

3. That within the time prescribed by law plain-

tiff above named took such proceedings in the Cir-

cuit Court of the First Circuit of the Territory of

Hawaii as resulted in a judgment in its favor in

force and effect confirming its vested right in said

sea fishery of Waipio aforesaid, a full and true copy

of which said judgment is hereto attached marked

Exhibit "A'' and made a [312] part hereof; and

a map showing the location and extent of said

fishing right of which plaintiff has been deprived

by the action of defendant as hereinafter set forth,

is hereto attached marked Exhibit '*B" and made

a part hereof.

4. That said right of fishery so confirmed and

vested in plaintiff as aforesaid, was and is confirma-

tory of its then existing rights is of great value to

phiintiff and that plaintiff derived large revenues

tlierefrom from the use thereof and from leasing

said rights to others.
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5. That prior and subsequent to the entry of the

judgment hereinbefore referred to and until the

month of July, 1918, plaintiff was uninterrupted in

its right to use, enjoy and derive revenue from said

fishery so vested to it as aforesaid.

6. That the Congress of the United States on

August 22, 1912 (Sec. 9959, U. S. Compiled Stat-

utes) enacted a law as follows:

*'For the proper control, protection, and de-

fense of the naval station, harbor, and entrance

channel at Pearl Harbor, Territory of Hawaii,

the Secretary of the Navy is hereby authorized,

empowered, and directed to adopt and prescribe

suitable rules and regulations governing the

navigation, movement, and anchorage of ves-

sels of whatsoever character in the waters of

Pearl Harbor, Island of Oahu, Hawaiian Is-

lands, and in the entrance channel to said har-

bor, and to take all necessary measures for the

proper enforcement of such rules and regula-

tions. (37 Stats. 341)".

7. And thereafter on the 23rd day of September,

1912, by Executive Order of the President of the

United States it was ordered

that Pearl Harbor, Hawaii, and other harbors

named ^'are not, and that they shall not be

made, subports of entry for foreign vessels of

commerce, and that said harbors shall not be

visited by any commercial or privately owned

vessel of foreign registry, nor by any foreign

national vessel, except by special authority of
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United States of America,

Territory and District of Hawaii.

P. K. McLean, being first duly sworn, deposes

and says, that he is Secretary of the plaintiff above

named; that he has read the foregoing complaint

by him subscribed for and on behalf of the plaintiff

and knows the contents thereof and that the facts

therein set forth are true to the best of his knowl-

edge and belief.

/s/ P. K. McLEAN

Subscribed and sworn to before me this 17th day

of May, 1924.

[Seal] /s/ H. J. EVENSEN
Notary Public, First Judicial

Circuit Territory of Hawaii.

[316]
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EXHIBIT ''A"

In the Circuit Court of the First Circuit,

Territory of Hawaii.

John li Estate Ltd.,

vs.

Territory of Hawaii.

Action to Establish Fishing Rights

JUDGMENT.

This action by petition claiming a vested right in

and to the sea fisheries of Waipio, Homiakaia,

Hanapouli, Miki, Auiole, Ulemoku, Makaua and

Mokuumeume on the Island of Oahu, in the Ter-

ritory of Hawaii and asking that the same be

awarded to the plaintiffs, coming on to be heard

before me at the April 1905 Term, and the parties

having appeared and being at issue before the Court,

a Jury being waived and the Court having consid-

ered the evidence and exhibits filed and taken in

the case, it is ordered and adjudged:

FIRST: That the plaintiff is entitled to a

vested right in the sea fishery of Waipio, in the

District of Ewa, bounded and described as follows:

Beginning two chains to the north of the Eo Pond

at the edge of the sea and running

N. 59° E. 28 chains to the Waiawa Fishery

makai of Laehopu; Thence

S. 32° E. along the boundary of Waiawa
Fishery and outside of Palea to a point outside

of Mokuumeume (Island) 96 chains; Thence

[317]
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S. 29%° E. 47 chains outside of Keanaapiiaa

to the sand spit at the south of the pond ; Thence

S. 30° W. 27 chains to the sand spit of Pihao;

Thence

S. 13° E. 27 chains along the Halawa Fishery

to the sand spit of Hanakahi; Thence

W. 13 chains along the Puuloa Fishery;

Thence

N. 20° W. 32 chains along the Honouliuli

Fishery; Thence

Between the Fisheries of Waipio and Honou-

liuli equally (along a line equally distant from

either shore) emerging at the beach at the South

corner of the Kula of Homaikaia, as shown by

map on file in petitioners exhibit.

SECOND: That the plaintiff is entitled to a

vested right in the sea fisheries of Homaikaia,

Hanapouli, Miki, and Makaua.

THIRD: That the plaintiff is not entitled to a

vested right in the sea fisheries of Ulemoku and

Auiole.

FOURTH: That the plaintiff is not entitled to

the sea fishery of Mokuumeume (Grant 1634).

FIFTH: That the plaintiff is entitled to a

vested right in the sea fishery of Mokuumeume.

(L. C. A. 11,216), bounded and described as follows:

Beginning at the south angle of the Kaholona

Fishery said point being by true azimuth 14°

30', 400 feet, from the former place of a stone in

the sea called Pohakuakane, situated 876 feet
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westward from tlie south east point of Manana

peninsula, thence b}^ true azimuths. [318]

355° OO; 4700 feet, along the fishery of Wai-

pio, following the line of greatest depth to the

government portion of the Mokuumeume Fish-

ery;

234° 40', 1200'' a little more or less along the

government fishery to the shore of Ford Island

(Mokuiuneume)
;

Beginning at the initial point again and run-

ning thence northeasterly along the fishery of

Puukapu, following the line of mean depth of

five feet to the southwest angle of the Kaluaoopu

fishery ; thence by true azimuths

:

264° 30', 400 feet, a little more or less, along

the Kaluaoopu Fishery;

289° 00', 1450 feet, a little more or less, along

the Waiau Fishery to the southwest angle of the

Wahaloa Fishery; thence southwesterly follow-

ing the line of a depth of six feet at high tide

to the southeast angle of Waieli Fishery, said

angle being approximately by magnetic bearing

of 1859, S. 28° W., 530 feet, from the southeast

corner of Hi of Waieli ; thence by true azimuth

29° 45', 4900 feet, a little more or less, to the

shore of Ford Island (Mokuumeume) ; thence

Southwesterly along the northwestern shore

of Ford Island to the end of the second course

above.

Containing an area of 750 Acres, a little more

or less. [319]
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Dated at Honolulu, as of September lltli, 1905,

this 21st day of September 1908.

(s) J. T. DeBOLT
First Judge, Circuit Court,

First Circuit. [320]

[Title of Court and Cause—No. 147.]

THE PRESIDENT OF THE UNITED STATES
OF AMERICA, GREETING:

To UNITED STATES OF AMERICA,
Defendant

You are Hereby Directed to Appear, and answer

the Complaint in an action entitled as above, brought

against you in the District Court of the United

States, in and for the Territory of Hawaii, within

sixty days from and after service upon you of a

certified copy of Plaintiff's Petition herein, to-

gether with a certified copy of this Summons.

And you are hereby notified that unless you ap-

pear and answer as above required, the said plain-

tiff will take judgment for any money or damages

demanded in the complaint, as arising upon con-

tract or will apply to the Court for

any other relief demanded in the Complaint.

WITNESS the Honorable J. T. DeBOLT Judge

of said District Court, this 17th day of May in the

year of our Lord one thousand nine hundred and
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twenty-four and of the independence of tlie United

States the one hundred and forty-eighth.

WM. L. ROSA,
Clerk.

By /s/ Wm. F. Thompson, Jr.,

Deputy Clerk. [321]

Civil #291
EXHIBIT #8 FOR RESP.
Admitted 4-11-34 [322]

[Title of Court and Cause—No. 147.]

PLEA TO THE JURISDICTION

Comes now the defendant the United States of

America by Fred Patterson the United States Dis-

trict Attorney for the District and Territory of

Hawaii, and appearing in this cause for this pur-

pose only, files this its plea to the jurisdiction of

the court in the above entitled cause and says

:

That this court has no jurisdiction over this case

and that this court ought not to proceed further

herein but should forthwith dismiss the petition

of the petitioner on file herein for the following rea-

sons :

I.

That the Court has no jurisdiction over the sub-

ject matter of the action.

II.

That the Court has no jurisdiction over the per-

son of the defendant.
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III.

That the said plaintiff is not authorized to insti-

tute suit against the United States of America. [323]

IV.

That it does not appear upon the face of said pe-

tition that the United States of America has ever

given the plaintiff permission to institute suit

against the United States upon the matters and

things in said petition contained.

V.

That the said plaintiff has not complied with the

requirements of law in regard to instituting suits

against the United States of America.

VI.

That the plaintiff has failed to file in the records

of this Court an affidavit of service as required by-

law in reference to instituting suits against the

United States of America.

VII.

That there is nothing on the record of this Court

to show that the plaintiff has complied with the

requirements of law in regard to mailing a copy

of the petition and the summons of this Court to

the Attorney General of the United States as re-

quired by law.

VIII.

That this action is improperly brought here in

this District Court of the United States.
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IX.

That if the plaintiff has any right or claim

against the United States of America it should

be prosecuted before the Court of Claims of the

United States instead of the District Court of the

United States. [324]

X.

That the plaintiff has utterly failed to comply

with the requirements of the statute in regard to

prosecuting claims against the United States of

America.

WHEREFORE defendant prays that this its

Plea to the Jurisdiction be sustained, that the plain-

tiff take nothing by its action herein and that this

defendant have judgment for its costs in this be-

half occurred.

/s/ FRED PATTERSON
United States Attorney

United States of America,

District and Territory of Hawaii.

City and County of Honolulu.—ss.

I, FRED PATTERSON, do hereby certify that

I am the United States Attorney for the District

and Territory of Hawaii and admitted to practice

in all the courts of the Territory of Hawaii; that

I have prepared the foregoing Plea to the Juris-

diction and that in my opinion it is well taken in

point of law.

/s/ FRED PATTERSON [325]

[Endorsed] : Filed Dec. 9, 1924.
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Civil #291

EXHIBIT #9 FOR RESP.
Admitted 4-11-34. [326]

[Title of Court and Cause—No. 147.]

AFFIDAVIT OF SERVICE OF SUMMONS,
COMPLAINT AND DOCUMENTS AT-

TACHED THERETO UPON THE AT-

TORNEY GENERAL OF THE UNITED
STATES.

United States of America,

Territory of Hawaii,

City and County of Honolulu—ss.

M. F. PROSSER, being first duly sworn, de-

poses and says : That he is one of the attorneys for

the Plaintiff in the above entitled cause; that said

cause was instituted by the filing in the office of

the Clerk of the United States District Court for

the Territory of Hawaii a duly verified complaint

and the issuance of summons thereon on the 17th

day of May, 1924 ; that on said day a certified copy

of said complaint, summons and documents at-

tached thereto were served upon the Attorney Gen-

eral of the United States pursuant to law by de-

positing said certified copies as aforesaid in a se-

curely sealed, postage paid, envelope, deposited in

the Post Office at Honolulu, [327] Territory of

Hawaii, and directed to the Attorney General of

the United States of America at Washington, Dis-

trict of Columbia, United States of America, said
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summons, complaint and documents attached thereto

as aforesaid being sent by registered mail.

Attached hereto and made a part hereof is the

post office receipt for said registered letter and

further deponent sayeth not.

(s) M. F. PROSSER

Subscribed and sworn to before me this 19th day

of October, 1927.

(s) JAMES F. MORGAN
Notary Public, First Judicial Circuit, Territory

of Hawaii.

Receipt for Registered Article No. 47288

Registered at the Post Office indicated in Postmark

Complete record of registered mail is kept at the

post office but the sender should write the name of

the addressee on the back hereof as an identifica-

tion. Preserve and submit this receipt m case of

inquiry.

Postmark

Postmaster (S) A. W. (Honolulu, Hawaii)

(May 17, 1924 )

(Registered )

[328]

[Endorsed] : Filed October 19, 1927. [326]
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Civil #291

EXHIBIT #10 FOR RESP.
Admitted 4-11-34 [329]

[Title of Court and Cause—No. 147.]

RULING ON PLEA TO JURISDICTION.

The complaint herein, inter alia, alleged that the

Commandant of the Naval Station at Pearl Harbor,

pursuant to certain regulations, '' forcibly prevented

and prohibited" the plaintiff and its lessees from

exercising their rights of fishery in Pearl Harbor,

and that they are still so prevented and prohibited.

To the complaint the defendant filed a plea to the

jurisdiction, the chief ground being, that the com-

plaint alleges an action sounding in tort and not one

in ex contractu.

In my opinion (assuming without deciding that

the complaint alleges facts sufficient to constitute

a cause of action) sufficient is alleged to bring the

cause within the operation of tlie Fifth Amendment

of the Constitution of the United States, which pro-

hibits the taking of private property for public

use without just compensation. The plea to the juris-

diction, therefore, is overruled.

Counsel for the plaintiff in their brief make

numerous discourteous remarks relative to the

United States Assistant Attorney and his brief.

By so doing they have, not only marred an other-

wise most excellent brief, but brought upon them-

selves the censure of the court. In the interest of

decorum and orderly procedure the court cannot
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permit this matter to pass unnoticed.

The defendant may have ten days within which

to answer or otherwise plead.

/s/ J. T. DeBOLT,
Judge.

December 7, 1927.

[Endorsed] : Filed Dec. 7, 1927. [330]

Civil #291
EXHIBIT #1] FOR RESP.
Admitted 4-11-34

[331]

[Title of Court and Cause—No. 147.]

ORDER OVERRULING PLEA TO
THE JURISDICTION.

The defendant's plea to the jurisdiction of this

Court, interposed in the above entitled cause, hav-

ing come on to be heard before me, a Judge of this

Court, now after hearing Charles H. Hogg, Assist-

ant United States Attorney, in support of said

plea, and Prosser, Anderson & Marx and Heaton

L. Wrenn, Esq., in opposition thereto, and due

deliberation having been had thereon;

IT IS HEREBY ORDERED that the plea to

the jurisdiction of this Court in the above entitled

cause, interposed by said defendant, be and the

same is hereby overruled, and that defendant have
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to and including the 17th day of December, 1927,

within which to answer or otherwise plead.

Dated: Honolulu, T. H., December 10, 1927.

/s/ J. T. DeBOLT
Judge of the United States

District Court.

The foregoing order is hereby approved as to

form.

SANFORD B. D. WOOD
United States Attorney.

[Endorsed]: Filed December 10, 1927. [332]

Civil #291

EXHIBIT #12 FOR RESP.
Admitted 4/11/34 [333]

[Title of Court and Cause—No. 147.]

DEMURRER
Comes now the defendant in this cause and de-

murs to the complaint filed herein and asks that

the same be dismissed for the following reasons:

I.

That said complaint does not state facts sufficient

to constitute a cause of action against this defend-

ant.

II.

That said complaint does not set out a cause of

action upon which the plaintiff can recover against

the defendant.
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III.

That it does not appear from said complaint

that any private property belonging to the plaintiff

or in which the plaintiff had or has any interest

has been taken by the defendant for public or any

use.

IV.

That it does appear from said complaint that

this court does not have jurisdiction to hear and

determine this action for the reason that the cause

of action which the plaintiff has attemp- [334] tod

to set out in said complaint is one sounding in tort

and the United States of America has not chosen or

consented to be sued in an action sounding in tort.

WHEREFORE, this defendant prays judgment

of this Honorable Court that this action be dis-

missed and that the defendant have its costs herein

sustained.

Dated: Honolulu, T. H., this 9th day of January,

1928.

THE UNITED STATES OF
AMERICA

By (s) SANFORD B. D. WOOD
United States Attorney, District

of Hawaii.

I, SANFORD B. D. WOOD, United States Attor-

ney in and for the District and Territory of Hawaii,

do hereby certify that the foregoing demurrer is not

filed for the purpose of delay and that in my opin-

ion it is well taken in point of law.

(s) SANFORD B. D. WOOD
United States Attorney, District

of Hawaii.

[Endorsed] : Filed January 9, 1928. [335]
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Civil #291
EXHIBIT #13 FOR RESP.
Admitted 4-11-34

[336]

[Title of Court and Cause—No. 147.]

ORDER OVERRULING DEMURRER OF
DEFENDANT

The demurrer of the defendant, United States

of America, interposed to the complaint of the plain-

tiff in the above entitled cause having come on to

be heard before me, a judge of this court, on the

31st day of January, A. D. 1928

:

Now, after hearing Charles H. Hogg, Assistant

United States Attorney in support of said demurrer,

and Prosser, Anderson & Marx, and Heaton L.

Wrenn Esq., in opposition thereto, and due delibera-

tion having been had thereon:

IT IS HEREBY ORDERED that the demurrer

of said defendant, United States of America, inter-

posed herein to plaintiff's complaint, be and the

same hereby is overruled, and that the defendant

have to and including the 13th day of February,

1928, within which to answer.

Dated: Honolulu, T. H. February 1, 1928.

/s/ JOHN T. DeBOLT
Judge of the United States

District Court

The foregoing order is hereby approved as to

form.

/s/ CHARLES H. HOGG
Ass't United States Attorney.

[Endorsed]: Filed February 1, 1928. [337]
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Civil #291

EXHIBIT #11 FOR RESP.
Admitted 4-11-31

[338]

[Title of Court and Cause—No. 147.]

ANSWER
Now comes THE UNITED STATES OF AMER-

ICA, the defendant herein, by SANFORD B. D.

WOOD, United States Attorney for the District of

Hawaii, and for answer to the complaint herein of

JOHN li ESTATE, LIMITED, the plaintiff herein,

says:

I.

The defendant admits the truth of the allega-

tions contained in paragraphs 1, 2, 3, 6, 7, and 8

of said complaint.

II.

Defendant admits the truth of the allegation con-

tained in the first portion of paragraph 4 of said

complaint but has not sufficient knowledge to form

a belief as to the amount or value of the revenues

the plaintiff derived from the use and from the

leasing of said fishing rights and therefore denies

the same and leaves the plaintiff to its proof thereof.

III.

The defendant has not sufficient knowledge to

form a belief as to the truth of the matters and

things alleged and set forth in paragraphs 5, 9, 10,

and 11 of said complaint and therefore denies the

same and leaves the plaintiff to its proof thereof.

[339]
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IV.

The defendant has not sufficient knowledge to

form a belief as to the truth of the matters and

things alleged and set forth in the first sentence of

paragraph 12 of said complaint and therefore

denies the same and leaves the plaintiff to its proof

thereof.

V.

The defendant denies that the acts alleged in said

complaint to have been done by the defendant and/or

through its officers ever did or do now constitute

a taking of private property or of any right, title,

or interest therein for a public or any other use

or otherwise contrary to the Fifth Amendment of

the Constitution of the United States. The defend-

ant denies that the United States of America, the

defendant herein, during the month of July, 1918,

or at any other time, took from the plaintiff any

private property described in said complaint, or

any part or portion thereof or any right thereto

or interest therein for a public or other use con-

trary to the Fifth Amendment or any other portion

of the Constitution of the United States or con-

trary to any Act of the Congress of the United

States.

VI.

The defendant alleges that the said alleged fishing

rights wliich plaintiff in its complaint claims to (^wn

are located in Pearl Harbor, Island of Oahu, Terri-

tory of Hawaii ; that in November, 1887, the King of

Hawaiian Islands G:ranted to the defendant the ex-
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elusive right to enter Pearl River, now known as

[340] Pearl Harbor, hereinabove mentioned, to es-

tablish and maintain there a coaling and repair sta-

tion for the use of vessels of the United States and to

improve the entrance to said Harbor and to do all

other things needful to the purpose aforesaid; that

by the Treaty of Annexation, by which the Hawaiian

Islands were annexed to the defendant herein, rati-

fied by the Senate of the Republic of Hawaii on

the 9th day of September, 1897, the said Republic

of Hawaii ceded and transferred to the defendant

herein the absolute fee and ownership, among other

things, of all public government, and crown

lands, ports, harbors, and all public property of

every kind and description belonging to the Gov-

ernment of the Hawaiian Islands together with

every right and appurtenance thereunto appertain-

ing; that the lands, ports, and harbors so ceded

and transferred to the defendant as aforesaid in-

cluded the bed and shores of said Pearl Harbor

and the absolute and undisputed dominion and con-

trol of the waters thereof and all rights and appur-

tenances thereunto appertaining, possessed, owned

or belonging to the said Republic of Hawaii; that

the waters of said Pearl Harbor are all navigable

waters; that by and on account of said cession and

transfer aforesaid the defendant acquired and be-

came the owner in fee simple absolute of the beds

and shores of Pearl Harbor and into absolute and

undisputed control and dominion thereof and the

waters therein and thereon and all the rights and
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appurtenances thereunto appertaining; that ever

since said cession and transfer aforesaid the defend-

ant has continued to be and is now the sole owner

and possessor of all lands, ports, harbors, and rights

and appurtenances [341] thereunto appertaining so

ceded and transferred to it that since said cession

and transfer to it by the said Republic of Hawaii the

defendant has builded and constructed a large Navy

Yard and Naval Base at said Pearl Harbor and

has installed there large quantities of machinery

for repairing vessels, and builded and erected store-

houses and warehouses for storing supplies and

goods for the use of vessels of the defendant, all

for the purpose of regulating and protecting the

commerce of the United States and providing for

the common defense and general welfare of the

United States; that the plainti:^ has not nor has it

ever had or enjoyed any right, control, or dominion

over the bed, shores, waters, or channels of said

Pearl Harbor ; that by and on account of the Act of

Congress of August 22, 1912, set out in paragraph 6

of plaintiff's complaint, and by and on account of

the Executive Order of the President of the United

States, as set out in paragraph 7 of said com-

plaint, the Commandant and other officers at and

of Pearl Harbor are and at all times since the 23rd

day of September, 1912, have been fully and abso-

lutely authorized and empowered for the proper

control, protection, and defense of the Naval Sta-

tion, harbor, and entrance channel at said Pearl

Harbor, to prohibit and prevent fishing boats from
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working in the channels of said Pearl Harbor in

the proper and lawful exercise of a governmental

power.

WHEREFORE, the defendant prays judgment

that the plaintiff take nothing by this action; that

the action be dismissed and that the defendant have

its costs herein, and such other and further relief

as to this court may seem just and proper in the

[342] premises.

Dated: Honolulu, T. H., February 13, 1928.

THE UNITED STATES OF
AMERICA,

By (sgd) SANFORD B. D. WOOD
United States Attorney,

District of Hawaii.

United States of America,

District of Hawaii.—ss.

SANFORD B. D. WOOD, being first duly sworn,

on oath, deposes and says: That he is the United

States Attorney for The District of Hawaii; that

he has read the foregoing Answer to plaintiff's com-

plaint on file herein, knows the contents and that

the same is true.

(Sgd) SANFORD B. D. WOOD
Subscribed and sworn to before me this 13th day

of February, 1928.

[Seal] /s/ WM. F. THOMPSON, JR.,

Deputy Clerk, United States

District Court, Territory

of Hawaii. [343]
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[Endorsed]: Service of the within Answer is

acknowledged this 13th day of February, 1928.

PROSSER, ANDERSON &
MARX.
/s/ M. F. P.

Attorneys for Plaintiff.

[Endorsed]: Filed February 13, 1928. [338]

Civil #291
EXHIBIT #15 FOR RESP.
Admitted 4-11-34. [3441

[Title of Court and Cause—No. 147.]

MOTION TO DISMISS.

Comes now the defendant above named and moves

this Honorable Court to dismiss this action upon

the ground that this Court has no jurisdiction over

the same for the following reasons:

I.

That the claim of the plaintiff is not founded on

a contract, express or implied, with the United

States but is a claim for unliquidated damages in

a case sounding in tort.

II.

That it does not appear that there has been an

appropriation by the defendant of any property

or any right, title, or interest in or to property or

of any right of any sort belonging to the plaintiff;

or that any such right, title, interest or property
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belonging to the plaintiff has been put to any public

or other use by the defendant.

III.

That the complaint does not allege the existence

of a contract, express or implied, with the Govern-

ment, nor does it set forth facts from which such

a contract will be implied. [345]

IV.

That there is no allegation in the pleadings of

an intention on the part of the United States to

take any property or right from the defendant.

V.

That all the allegations of facts and circum-

stances relative to the closing of the chan-

nels of Pearl Harbor preclude and negative any

intention on the part of the Government to pay or

to promise to pay the plaintiff anything on account

of such closing of said channels to fishing boats

and unmistakably and positively show that any

such promise was not intended.

VI.

That the right to sue the United States for value

of property taken is not founded upon the Fifth

Amendment (citing cases) but upon the existence

of an implied contract entered into by the United

States (citing cases).

United States v. Northern American Co.,

253 U. S. 330, 335.
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VII.

That the pleadings do not show a contract implied

in fact, and an implied contract in order to give

the Court of Claims or a District Court under the

Tucker Act jurisdiction to give judgment against

the Government must be one implied in fact and

not one based merely on equitable considerations

and implied in law.

VIII.

That the injury complained of is only incidental

to the legitimate exercise of a governmental power,

properly, reasonably, and lawfully exercised under

an Act of Congress and an Executive [346] Order of

the President of the United States (plaintiff's com-

plaint paragraphs 6 and 7) for the regulation and

protection of commerce of the United States and

for the common defense and general welfare of

the United States, and as there was no actual taking

of private property for public use, there was no

promise implied on the part of the defendant to

pay anything therefor to the plaintiff, and the

plaintiff has no right to compensation or to main-

tain this action in this Court.

IX.

That it does not appear from the complaint that

the Government ever acknowledged any right or

authority in the plaintiff to navigate the channels

of Pearl Harbor with fishing boats and it does ap-

pear that the government has asserted a right

adverse and paramount to the plaintiff in said
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waters and if, in the exercise of that right, the

government has interfered with the plaintiff in the

use and enjoyment of its property, the plaintiff's

remedy, if any, is in the nature of a tort and is not

enforceable in this Court.

X.

That as the Government owns the shores and

the bed of Pearl Harbor, a navigable water of the

United States, and has constructed a naval station

on the shores of said harbor and has thoroughly

equipped the same with sufficient and proper ma-

chinery for repairing merchant ships and naval

vessels for the purpose of regulating and protecting

the commerce of the United States, it had and

still has an undisputable right under the Act of

Congress and the Executive Order of the President

of the United States, as set out in plaintiff's com-

plaint, to close the channels of Pearl [347] Harbor

against any and all persons when necessary for the

proper control, protection and defense of the Naval

Station, harbor, and entrance channel at Pearl Har-

bor and if the plaintiff suffered injury therefrom

the same is consequential, resulting from a lawful

governmental action, and it has no right of action

in this Court.

XI.

That the property or fishing right claimed by the

plaintiff to have been violated by the Government

w^as and is submerged under the waters of Pearl

Harbor, a navigable water of the United States,



384 United States of America vs.

and the United States, for the purpose of proper

control, protection, and defense of the naval sta-

tion, harbor, and entrance channel to said Pearl

Harbor, had a paramount and undisputed right as

against the plaintiff and any and all persons to close

the channels of the harbor to all fishing boats.

XII.

That the acts alleged to have been done by the

United States were done in the proper exercise of

a governmental power, not directly encroaching

upon the private property of the plaintiff, and

though their consequences may have impaired the

use of or destroyed such property, it is universally

held that such acts are not a taking of private prop-

erty within the meaning of the constitutional pro-

vision and for such loss or injury the law affords no

remedy. [348]

WHEREFORE, the defendant prays that this

case may now be dismissed and defendant have its

costs herein.

THE UNITED STATES OF
AMERICA,

By /s/ CHARLES H. HOGG
Ass't. United States Attorney,

District of Hawaii.

Dated: Honolulu, T. H., March 14, 1928.

[Endorsed] : Filed March 15, 1928. [349]
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Civil #291

EXHIBIT #16 FOR RESP.
Admitted 4-11-34

In the District Court of the United States, in and

for the District and Territory of Hawaii

Civil No. 147.

JOHN II ESTATE, LIMITED,

V.

UNITED STATES OF AMERICA,

Civil No. 148.

Plaintiff,

Defendant.

OAHU RAILWAY AND LAND COMPANY,
Plaintiff,

V.

UNITED STATES OF AMERICA,
Defendant.

DECISION ON MOTIONS TO DISMISS.

[350]

From an examination of the record in these cases

the Court entertained doubts as to whether or not

this Court has jurisdiction under section 20, para-

graph 24 of the Judicial Code, to entertain these

suits and for that reason, although Judge DeBolt

had refused to pass on the motions to dismiss here-

tofore filed, in the record, in each of these cases, the

Court requested argument thereon. The most serious
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doubt entertained by the Court centered around

what I gather is the contention of the Government

under paragraphs 10 and 11 of the motions to dis-

miss. As I understand those paragraphs, it is con-

tended that, inasmuch as the United States owns

the shore and bed of Pearl Harbor which is a nav-

igable w^ater of the United States, the Government

has a paramount right, in aid of commerce or navi-

gation or of National defense, to close said waters

against any and all persons, whenever necessary,

or actually to take over the same as Government

property without paying any compensation to any

riparian owner or owners of vested rights in these

waters, such as the owners of ancient Hawaiian

fishing rights.

There is no question, of course, but that plaintiff

o\vns a vested property right in its ownership of a

fishery. Damon v. Hawaii, 194 U. S. 154. It is also,

as I view it, the established law that, whenever the

Government "takes" a private vested property right

from an individual for the public use (and I con-

sider there has here been a "taking" as hereafter

discussed) under circumstances not sounding [351]

in tort, the law implies a promise on the part of

the Government to pay a reasonable compensation

therefor, which governmental obligation may be en-

forced by a suit, such as this one, under the Tucker

Act.

However, there is an unbroken line of decisions,

of controlling authority, which holds that certain

vested property rights must always give way to the
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paramount right of the Government so that no com-

pensation whatsoever is payable for the property

thus taken over, impaired or destroyed. This doc-

trine is applied in full force to the rights of riparian

land owners, it being declared that "although, as

against individuals and the unorganized public, ri-

parian owners have special rights to the tideway, as

against the Government they have no rights that do

not yield to commercial necessities, except the right

of preemption, when conferred by statute, and the

right to wharfage, when protected by grant or cove-

nant on the part of the state." Sage v. Mayor, 154

N. Y. 61 ; 61 Am. St. Rep. 592 ; Marine Ry. & Coal Co.

V. United States (1920), 265 Fed. 437, 443; Green-

leaf Lbr. Co. V. Garrison, 237 U. S. 251 ; 59 L. Ed.

939 ; Shively v. Bowlby, 152 U. S. 1, 38 L. Ed. 331

;

Scranton v. Wheeler, 179 U. S. 141, 162; 45 L. Ed.

126.

In the case last cited, the title of the riparian

owner had been granted to certain submerged land,

the case not being the ordinary one where right of

access, etc., would be held merely as an appurtenance

to the shore property, but a case where, under the

state law, the owner owned to the thread of the

stream ; but notwithstanding the dignity of this title,

the Court held that a portion of such submerged

land [352] mi,2,ht be seized by the United States and

used for erecting a pier thereon without the payment

of any compensation to the owner.

In the early case of Avery v. Fox, 1 Abb. (U. S.)

246, Fed. Cas. No. 675, it was held that when the
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right of the Federal Government to make improve-

ment in aid of commerce conflicted with the right

of the individual, the right of the individual was

held not to exist.

The theory on which these cases turn is stated to

be that of an implied reservation; that, in every

grant of lands bounded by navigable waters '^made

by the crown or the state as trustee for the public",

there is reserved, by implication, the right to so

improve the water front as to aid navigation for the

benefit of the general public, without compensation

to the riparian owner. Sage v. Mayor, ante; Scran-

ton V. Wheeler, ante.

It is said that ''the implication" (i. e. of an

implied reservation) "springs from the title to the

tideway, THE NATURE OF THE SUBJECT OF
THE GRANT, and its RELATION TO NAVI-
GABLE TIDE WATER, which has been aptly

called the highway of the world." Sage v. Mayor,

ante.

While, therefore, it must be and is conceded that

the title to these fisheries are vested property rights,

registered under the provisions of our Organic Act,

there has been a doubt in my mind as to whether

they may not be a species of property which may
be taken, impaired or destroyed in aid of navigation,

without compensation. The location of these fisheries

have a direct "relation to navigable tide water";

and if the theory of an implied reservation is

adopted in the case of riparian ownership and par-

ticiilnily, [353] as in the Scranton case, of owner-
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ship of the bed of navigable water, by reason of "the

nature of the subject of the grant", may it not be

claimed that these fishing rights, located in navigable

water, are, by reason of the nature of the right,

the location and the relation of same to navigable

waters, subject to the same implication, so that it

should be ruled that the grant of these fishing

rights is made SUBJECT TO THE RIGHT OF
THE GOVERNMENT, whenever the need should

arise, to take over same, without compensation, in

aid of navigation or for the country's defense, for

the benefit of the general public?

There may be a satisfactory answer to this ques-

tion. Even in the case of Sage v. Mayor, the pio-

neer case which has been followed and the ruling

of which has been repeatedly approved by the

United States Supreme Court, it is stated that ri-

parian owners have no rights that do not yield to

commercial necessities "except the right of pre-

emption, when conferred by statute, and the right

to w^harfage, when protected by grant or covenant

on the part of the state". (See Langdon v. Mayor,

93 N. Y. 129). And if these two exceptions are rec-

ognized, it may well be that the recognition accorded

Hawaiian fishing rights under the Organic Act

(a Congressional enactment) and the provisions

therein contained for registering titles to same,

and the invitation thus tacitly extended to owners

of ancient fisheries to incur the expense of regis-

tering their fisheries—would negative the implica-

tion of an implied reservation as clearly, and for
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the same reasons, as a specific grant of a right to

wharfage conferred by the state or of a preemjotion

right when likewise so conferred. [354] It seems to

me that the reason that a grant of a right to

wharfage made by the state would negative the

implication of an implied reservation above referred

to, must be because a showing is clearly made that

the sovereign intended that the tide lands or the

navigable waters in question, were to be encroached

upon by the individual owner IN SPITE OF the

navigable character of the waters and that the grant

of this right to wharfage is a deliberate grant of

authority to encroach upon tide waters, thus nega-

tiving the implication we are considering. If this

is true, why may it not be said that Congress, in

enacting our Organic Act, deliberately provided the

machinery for the registering of fishing rights IN
NAVIGABLE WATERS and extended an imita-

tion to the owners of ancient fishing rights to incur

the expense of the registration of their titles, it

being possible to read into these provisions a rec-

ognition of the right of the individual owner to

exercise his vested property right within the con-

fines of his fishery although the same is located in

navigable water.

All that we are dealing with here is an implica-

tion
—"an implied reservation"—and surely when

the Federal Congress gives such special recogni-

tion to a vested right as it has given to the fishery

rights in navigable waters within this Territory (by

the enactment of sections 95 and 96 of the Organic
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Act), the implied reservation under discussion

should be held to be negatived. The Court, in Green-

leaf-Johnson Lumber Co. v. Garrison (1915), 237

U. S. 251, 59 L. Ed. 939, in commenting on the

Monongahela Navigation Co. case quotes from the

language of Mr. Justice Brewer (in his opinion

which recognized the right to compensation [355]

for the taking not merely of a lock and dam built

under prior authority of the state, but also of the

state franchise to collect tolls), where he says:

''This lock and dam connected the lower im-

provements already made * * * with the upper

improvements proposed to be made by Congress,

and the appropriation by the latter was condi-

tioned on the Company's undertaking their con-

struction. This is something more than the mere

recognition of an existing fact; IT IS AN IN-

VITATION TO THE COMPANY TO DO
THE work; and when in pursuance of that

invitation * * * the company constructed the

lock and dam it does not lie in the power of a

State or the United States to say that such lock

and dam are an obstruction and wrongfully

there or that the right to compensation for the

use of this improvement by the public does not

belong to its owner."

It seems to me that it may well be held that the

provisions of sections 95 and 96 of the Organic

Act are not merely a recognition of existing rights

(which they are) but that they contain "an invita-

tion" to the owners of fishing rights to appear
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before the Territorial courts and incur the expense

of registering their fisheries. Section 96 of the Or-

ganic Act expressly provides that, having done so,

the only way in which these vested rights may be

taken for public use is by condemnation "upon

making just compensation" therefor. I am inclined

to the view that it does not now lie in the power

of the United States to say that the right to com-

pensation for the taking of these fisheries by the

public does not belong to the owner.

Accordingly, both (a) because the pronouncement

of Congress in passing sections 95 and 96 of the

Organic Act negatives any implication of an implied

reservation, and (b) because the enactment of said

provisions was an invitation to the owners of these

fisheries to proceed with the registration of same,

by reason of which it does not now lie in the power

of the United States to say that compensation need

not be paid—I believe that the owners of these fish-

ing rights [356] are in all cases entitled to com-

pensation when the same are taken by the Govern-

ment even in aid of navigation or defense.

If it be essential to determine the intention of

Congress in passing sections 95 and 96 aforesaid,

it seems more reasonable to hold that Congress, in

giving this solemn recognition to the vested prop-

erty rights of fishery, intended to create or pro\4de

for a title not defeasible even by the future need

of the United States to the exclusive use of the fish-

ing ground for purposes of commerce, navigation

or defense, so that when such rights are thereafter
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taken, compensation must be paid. And the Act

of June 28, 1921 (H. R. 2499, Pub. No. 26) providing

for the condemnation of these fisheries and payment

of compensation therefor, throws light on the gen-

eral intention of Congress—it is a final pronounce-

ment of a continuing policy instituted by Congress

when the Organic Act was enacted.

The ^*amended answer" presented to the Court on

July 2nd, 1928. and permission to file same having

been granted this day, contains no allegations that

affect the above conclusions.

It is stated in this amended answer, in substance,

that the cession by the Hawaiian government to

the United States of Pearl Harbor '' included the

bed and shores of said Pearl Harbor and the abso-

lute and undisputed dominion and control of the

waters thereof and all rights and appurtenances

thereunto appertaining"; that *'by and on account

of" the act of Congress of August 22, 1912, the

Executive Order referred to in paragraph 7 of

plaintiff's complaint and the Regulation of the Sec-

retary of the Navy (Regulation No. 9) referred to

in said paragraph 7, "the commandant and other

officers
'

' in charge of Pearl Harbor have at all times,

since [357] September 23, 1912, "been fully and ab-

solutely authorized and empowered * * * to prohibit

and prevent all fishing boats from working in the

channels of said Pearl Harbor, in the proper and

lawful exercise of a governmental power and that

the action of the several commandants * * * in

preventing and prohibiting the plaintiff and its les-
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sees from fishing in the harbor of Pearl Harbor * * *

has been under the claim of full and complete sov-

ereignty of the United States over the waters of

said Pearl Harbor and the channels thereof, and

the paramount right of the United States under the

law, to the exclusive use and control of the same

against the plaintiff, its lessors, its lessees, or any-

other person or persons whomsoever."

These allegations, which, of course, are made in

good faith, do not contradict or override the main

allegations of the complaint, and the facts pertinent

thereto of which this Court takes judicial notice.

This Court takes judicial notice of the Hawaiian

Organic Act (Act of April 30, 1900, as amended)

which, under paragraphs 95 and 96 gives effective

recognition to these vested rights of fishery, and

provides the machinery for registration of same in

order that their future titles shall be secure. The

Act of June 28, 1921 (H. R. 2499, Pub. No. 26)

providing for the condemnation of these very fish-

eries and payment of compensation therefor, is like-

wise judicially noticed by the Court. It is apparent

that the United States has definitely and consistently

recognized the vested titles of all owners of these

fisheries who have registered same under the pro-

visions of the Organic Act, and the added allega-

tions in the amended answer to the effect that Regu-

lation No, 9 of the Secretary of the Navy and the

oxehision of the owners [358] of those fishing rights

from the fishing grounds, were *'in the proper and

lawful exercise of a governmental power" and '*un-
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der the claim of full and complete sovereignty of

the United States" and under "the paramount right

of the United States to the exclusive use and con-

trol" of these fisheries, does not amount to a denial

that the United States has heretofore recognized

and still recognizes the vested title of the owners

of these fisheries nor are said allegations in them-

selves a denial of the title of the owners of the fish-

eries. This, I understand to be conceded by the

United States Attorney. There is no question that

vested title of the owners of these fisheries has never

been questioned heretofore and is not now questioned

by the United States. So that these added allega-

tions in the amended answer add nothing to the

equation that need be considered. If the Court is

correct in its view that the United States has given

such open recognition to these fishery rights and

so openly encouraged and invited the owners of an-

cient rights to register same, before the Courts,

that it cannot now be heard to say that the right

to compensation for the taking of these fisheries does

not belong to the owners thereof, that ruling applies

in full force notwithstanding the new allegations

in the amended answer. That is the view of this

Court.

The Government contends that there has been no

** taking" of this property within the constitutional

sense. [359] I j^eliove, liowever, that there has been,

in this sense, a *' taking". It is true that Regulation

No. 9 of the Secretary of the Navy is a rescindable

order and may be revoked tomorrow. And the fact
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that Congress has passed the Act of June 28, 1921,

shows that they did not consider that this property

right has been permanently taken, but only tem-

porarily interferred with. However, it seems to be

well recognized that a taking for temporary use

comes within the constitutional meaning.

"A temporary occupation of, or injury to,

land may constitute such a taking or damage

under the law of eminent domain as to entitle

the owner to compensation ^ * *. Thus it has

been held that where it becomes necessary in

the course of constructing a public work to oc-

cupy temporarily adjoining lands, the owner

is entitled to compensation for the length of

time the land is used and the damage done."

20 C. J. pp. 678, 679,

Under the above is cited Hepburn v. City of

Jersey City, 50 Atl. 598, which quotes from language

of Chancellor Kent in Jerome v. Ross (N. Y.) 11

Am. Dec. 484.

In Duckett v. United States, 266 U. S. 149, prop-

erty was taken ''for such time as might be neces-

sary" under war time legislation and the court ruled

that compensation must be paid.

In Campbell v. United States, 266 U. S. 368

(1924), property was taken, under the direction

of the Secretary of War, for a plant for the pro-

duction of nitrates during the war emergency. Com-

pensation was awarded under the theory of an im-

plied promise to pay.
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In Phelps V, United States, 274 U. S. 341, de-

cided in 1927, the lessees of a pier requisitioned

by the War Department, DURING THE WAR,
sued the Government for compensation FOR RENT
which plaintiffs had continued to pay to their lessor

[360] after the requisition. And the Court held that

:

"The Government's obligation is to put the

owners in as good condition pecuniarly as if

the use of their property had not been taken.

They are entitled to have the full equivalent

OF THE VALUE OF SUCH USE at the time

of the taking, paid contemporaneously with the

taking. '

'

And it would seem to be a sound conclusion that,

whenever property is taken for a short time, under

proper circumstances where the taking is not by rea-

son of a claim of ownership in the Government,

that the owner is entitled to compensation for his

deprivation of use for such time. Also, it is claimed,

that this is not a "taking" of property, but merely

the exclusion of the owners of these fishing rights

from entering upon the fisheries under a paramount

claim by the United States to the exclusive owner-

ship and control of the waters of Pearl Harbor.

The United States does own the shore, the bed and

the waters of Pearl Harbor, but it does not own

the vested right of fishery therein, nor has it claimed

nor does it claim to own same.

It seems to be established that "any regulation

which deprives any person of the profitable use of

his property, constitutes a taking and entitles him
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to compensation." Cooley's Constitutional Limita-

tions, 8th Ed., 1927, Vol. 2, p. 1158; City of Janes-

ville V. Carpenter, 77 Wise. 301; Puna Sugar Co.

V. Territory of Hawaii, 13 Haw. 272; School Cor-

poration of Andrews v. Heiney, 178 Ind. 1, 98 N. E.

628; City of St. Louis v. Dorr, 41 S. W. 1094.

It would seem that, in excluding plaintiff from

its fishing grounds, there has been a "taking" of

the property right by the Government during the

time of such exclusion.

It has been contended by the Government that,

unless ''a promise implied in fact" can be raised

from the [361] pleadings, iio recovery can be had.

It is urged that the case of U. S. v. North Amer-

ican Co., 253 U. S. at p. 333, is sponsor for the

rule that THE ONLY THEORY permissible is a

recovery on an implied contract; and that an at-

tempted recovery on the theory of a deprivation of

property contrary to the guaranty of the Fifth

Amendment is not permissible.

As will hereafter appear, this Court is of opinion

that the allegations of the complaints in these two

cases present facts from which a promise to pay

would be implied in law. However, it is also the opin-

ion of the Court that the pleadings would also

justify a claim for recovery under the provisions

of the Fifth Amendment. (See concurring opinion

of Justice Brown in U. S. v. Lynch, 188 U. S. 445

at 474; and recent opinions of Justice Butler as to

cases arising under the Fifth Amendment, 261 U. S.

at p. 304 and 266 U. S. at p. 371).
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I understand, however, that the plaintiffs in these

cases rely upon an implied promise, which I find

may, under the allegations of the complaint, be

implied. The Government contends that, under the

facts of this case as disclosed by the pleadings,

no promise to pay may be implied. But I am of

the opinion that an implied promise may here by

inferred.

It is the general rule (United States v. Great

Falls Mfg. Co., 112 U. S. 645, 656, United States v.

Lynch, 188 U. S. 445, United States v. Cress, 243

U. S. 316, 329, United States v. North American

Company, 253 U. S. 330), that when the Government

takes property for the public use, without claiming

title to the property taken, but admitting title

thereto in the private owner, the law implies a

promise on [362] the part of the Government to pay

just compensation. In accordance with this general

rule I feel that a promise by the United States

to pay, in the instant case, must be implied.

"In order that the Government shall be liable"

(i. e.—on an implied promise) "it must appear that

the officer who has physically taken possession of

the property was duly authorized so to do, either

directly by Congress or by the official upon whom
Congress conferred the power." U. S, v. North

American Co., 253 U. S. at p. 333.

So in this case. Congress conferred the power on

the Secretary of the Navy who "took" the prop-

erty, and there was an implied promise to pay.

Even though the Government was acting under

a claim of paramount right, claiming exclusive own-
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ership and control of the shores, bed and waters

of Pearl Harbor, nevertheless it did not claim own-

ership of this fishing right and that was the res

which was "taken" (by reason of Regulation No. 9,

prohibiting plaintiff from exercising its property

right) and the law would ordinarily raise a pre-

sumption of an implied promise to pay compensa-

tion to plaintiff. It seems to me that the obligation

of the Government is to pay the value as of the

time of the taking—i. e., as of July, 1918; so that

the enactment of June 28, 1921, perhaps merely

clarifies the attitude of the Government by con-

taining a definite assurance that payment will, at

some time hereafter, be made, upon the basis, how-

ever, of the value of these property rights when

the same were taken. There would thus be no nega-

tion of the implied promise which the law would

otherwise create as having been made in July 1918.

[363]

In conclusion, it might be well to refer to two

main contentions of the Government and the cases

relied upon by it as supporting same. Under the

authority of Louisville & Nashville Ry. Co. v. Mott-

Icy, 219 U. S. 467, and Gibson v. U. S., 166 U. S.

269, at 275 (and other cases), the Government con-

tends that, in tlie case at bar the United States

was merely using ITS OWN PROPERTY in a

way which it had a right to do, in consequence of

which plaintiffs suffered a damage or deprivation

of their property rights which would be conse-

quential and for which damages could not be
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awarded I believe the case at bar is distinguishable

from the cases cited by the Government in this con-

nection. It seems to me that the cases above cited

(as well as the Omnia case, 261 U. S. 502) are dis-

tinguishable. The right to free access over the waters

of Pearl Harbor, which is the locus of these fishing

grounds, is a part of plaintiffs' vested property

rights of which they were deprived by what I deem

to be a ''taking", under the authorities already

referred to. The fishing grounds themselves are,

in my opinion, a part of the "res" taken, differing

from the Omnia case where the res taken was the

steel factory while the complainants' property right

in certain contracts (not a part of the res taken)

were destroyed, which destruction was held conse-

quential.

The Government also stresses the case of Mitchell

V. IT. S., 267 U. S. 341, at p. 345, where the Govern-

ment took over land on which a business was being

conducted as a going concern, and while payment

for the land was made, it was held there was no

liability to pay for the destruction of the business.

Although the conclusion in this case is, of course,

sound, it seems to me that the case at bar falls [364]

more nearly within the reasoning of the Monon-

gahela Navigation Company case, (U. S. 37 L. Ed.

463, where compensation was awarded not merely

for the "taking" of the lock and dam but also for

the destruction of the state franchise to collect tolls,

on the ground, (as pointed out in the discussion

in 237 U. S. at p. 265) that the Federal government
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had invited the Company to construct the lock and

dam; and "when, in jDursuance of that invitation, the

Company constructed the lock and dam it does not

lie in the power of the United States to say" that

the right to compensation for the use of the prop-

erty (including the franchise) does not belong to the

owner. As already earlier pointed out. Congress,

by enacting sections 95 and 96 of the Organic Act,

provided the machinery for registering these fisher-

ies and invited these owners to incur the expense

of registering same, and I believe it does not now

lie in the mouth of the Government to claim that

compensation for the deprivation of these property

rights need not be paid.

The Court, therefore, in my opinion, may take

jurisdiction of this case, and, upon a proper show-

ing, may award damages for the deprivation of

the use of these fishing grounds, from July 1918 to

date, on the ground that "the Government's obliga-

tion is to put the owners in as good condition pecu-

narily as if the use of their property had not been

taken", they being "entitled to have the full equiva-

lent of the value of such use at the time of the

taking" (Phelps v. United States, 274 U. S. 341)

and a decree for a specific amount may then be

entered.

T think it is clear that this is an action not sound-

ing in tort. The Government may, under Congres-

sional authority, lawfully take any private property,

so long as [36o] it assumes the obligation to pay

therefor. And the mere fact that an Act of Con-
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gress directs the taking of property does not mean
that it is a tort when said property is taken. In

the instant case, Congress authorized the taking

of this property, which was done, under circum-

stances which, of themselves, I believe raises an

implied promise to pay therefor; and if there was

any doubt on this score. Congress, by enacting the

Act of June 28, 1921, puts itself of record on the

point that full compensation must be paid for the

taking of this property.

On the entire pleadings, I feel that this Court

has jurisdiction of these cases and the Motion to

Dismiss, in each case, will therefore be denied.

(s) WILLIAM B. LYMER
Judge, United States District

Court.

[Endorsed] : Filed July 11, 1928. [366]

Civil #291
EXHIBIT #17 FOR RESP.
Admitted 4-11-34. [367]

[Title of Court and Cause—No. 147.]

ORDER DENYING MOTION TO DISMISS.

The motion to dismiss heretofore filed herein by

the defendant, the United States of America on

March 15, 1928, having come on to be heard before

me, a Judge of this Court, on the 11th day of July,

1928:

NOW, after hearing Charles H. Hogg, Assistant

United States Attorney, in support of said motion.
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Prosser, Anderson & Marx and Heaton L. Wrenn,

Esq., appearing in opposition thereto, and due de-

liberation having been had thereon and a ^Yritten

decision on said motion having been this day filed

by the Court in the above entitled cause wherein the

Court finds that it has jurisdiction to entertain this

suit and that said motion should be denied

:

IT IS HEREBY OEDEEED that the motion of

said defendant, the United States of America, to

dismiss this cause, heretofore filed herein on March

15, 1928, be and the same is hereby denied.

Dated: Honolulu, T. H., July 11, 1928.

(S) WILLIAM B. LYMER
Judge of the United States District Court.

[Endorsed] : Filed July 11, 1928. [368]

Civil #291
EXHIBIT #18 FOR RESP.
Admitted 4-11-34

[369]

[Title of Court and Cause—No. 147.]

AMENDED ANSWER
Now comes THE UNITED STATES OF AMER-

ICA, the defendant herein, by CHARLES H.

HOGG, Assistant United States Attorney for the

District of Hawaii, and for amended answer to the

complaint herein of JOHN li ESTATE, LIMITED,
the plaintiff herein, says:



John li Estate, Ltd., et al. 405

I.

The defendant admits the truth of the allegations

contained in paragraphs 1, 2, 3, 6, 7 and 8 of said

complaint.

II.

Defendant admits the truth of the allegations

contained in the first portion of paragraph 4 of said

complaint but has not sufficient knowledge to form

a belief as to the amount or value of the revenues

the plaintiff derived from the use and from the

leasing of said fishing rights and therefore denies

the same and leaves the plaintiff to its proof thereof.

III.

The defendant has not sufficient knowledge to

form a belief as to the truth of the matters and

things alleged and set forth in paragraphs 5, 9, 10

and 11 of said complaint and therefore denies the

same and leaves the plaintiff to its proof thereof.

[370]

TV.

The defendant has not sufficient knowledge to

form a belief as to the truth of the matters and

things alleged and set forth in the first sentence of

paragraph 12 of said complaint and therefore denies

the same and leaves the plaintiff to its proof thereof.

Y.

The defendant denies that the acts alleged in said

complaint to have been done by the defendant

and/or through its officers ever did or do now con-
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stitute a taking of private property or of any right,

title, or interest therein for a public or any other

use or otherwise contrary to the Fifth Amendment
of the Constitution of the United States. The de-

fendant denies that the United States of America,

the defendant herein, during the month of July,

1918, or at any other time, took from the plaintiff

any private property described in said complaint,

or any part or portion thereof or any right thereto

or interest therein for a public or other use con-

trary to the Fifth Amendment or any other portion

of the Constitution of the United States or contrary

to any Act of the Congress of the United States.

VI.

The defendant alleges that the said alleged fishing

rights which plaintiff in its complaint claims to own

are located in Pearl Harbor, Island of Oahu, Terri-

tory of Hawaii; that in November, 1887, the King

of the Hawaiian Islands granted to the defendant

the exclusive right to enter Pearl River, now known

as Pearl Harl^or, hereinabove mentioned, to establish

and maintain [371] there a coaling and repair sta-

tion for the use of vessels of the United States

and to improve the entrance to said Harbor and to

do all other things needful to the purpose aforesaid

;

that by the Treaty of Annexation, by which the

Hawaiian Islands were annexed to the defendant

herein, ratified by the Senate of the Republic of

Hawaii on the 9th day of September, 1897, the said

Republic of Hawaii ceded and transferred to the
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defendant herein the absolute fee and ownership,

among other things, of all public, government, and

crown lands, ports, harbors, and all public property

of every kind and description belonging to the Gov-

ernment of the Hawaiian Islands together with

every right and appurtenance thereunto appertain-

ing ; that the lands, ports, and harbors so ceded and

transferred to the defendant as aforesaid included

the bed and shores of said Pearl Harbor and the

absolute and undisputed dominion and control of

the waters thereof and all rights and appurtenances

thereunto appertaining, possessed, owned or belong-

ing to the said Republic of Hawaii ; that the waters

of said Pearl Harbor are all navigable waters ; that

by and on account of said cession and transfer

aforesaid the defendant acquired and became the

owner in fee simple absolute of the beds and shores

of Pearl Harbor and into absolute and undisputed

control and dominion thereof and the waters there-

in and thereon and all the rights and appurtenances

thereunto appertaining; that ever since said cession

and transfer aforesaid, the defendant has continued

to be and is now the sole owner and possessor of

all lands, ports, harbors, and rights and appurte-

naces thereunto appertaining so ceded and trans-

ferred to it; that since said cession and transfer

to it by the said Republic [372] of Hawaii the de-

fendant has builded and constructed a large Navy

Yard and Naval Base at said Pearl Harbor and has

installed there large quantities of machinery for

repairing vessels, and builded and erected store-
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houses and warehouses for storing supplies and

goods for the use of vessels of the defendant, all

for the purpose of regulating and protecting the

commerce of the United States and providing for

the common defense and general \\elfare of the

United States; that the plaintiff has not nor has it

ever had or enjoyed any right, control, or dominion

over the bed, shores, waters, or channels of said

Pearl Harbor; that by and on account of the Act

of Congress of August 22, 1912, set out in paragraph

6 of plaintiff's complaint, and by and on account

of the Executive Order of the President of the

United States, as set out in paragraph 7 of said

complaint, and by and on account of that certain

regulation of the Secretary of the Navy of the

United States, being regulation No. 9, as set out in

paragraph 8 of said complaint, the Commandant

and other officers in charge at and of Pearl Harbor

are at all times and at all times since the 23rd day

of September, 1912, have been fully and absolutely

authorized and empowered, for the proper control,

protection and defense of the Naval Station, the

harbor and entrance channel at said Pearl Harbor,

to prohibit and prevent all fishing boats from work-

ing in the channels of said Pearl Harbor, in the

proper and lawful exercise of a governmental power

and that the action of the several Commandants

of said Naval Station at Pearl Harbor aforesaid,

in preventing and prohibiting the plaintiff and its

lessees from fishing in the liarbor at Pearl Harbor

aforesaid as alleged in paragraph 10 of plaintiff's
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complaint, and from working fishing boats in the

[373] channels of said Pearl Harbor has been under

the claim of full and complete sovereignty of the

United States over the waters of said Pearl Harbor

and the channels thereof, and the paramount right

of the United States under the law, to the exclusive

use and control of the same against the plaintiff,

its lessees or any other person or persons whom-

soever.

WHEREFORE, the defendant prays judgment

that the plaintiff take nothing by this action, that

this action be dismissed and that the defendant have

its costs herein and that the defendant have such

other and further relief as to this Court may seem

just and proper in the premises.

DATED : Honolulu, T. H. July 2, 1928.

(s) CHARLES H. HOGG
Assistant United States At-

torney for the District and

Territory of Hawaii.

United States of America,

District of Hawaii.—ss.

CHARLES H. HOGG, being first duly sworn, on

oath, deposes and says: That he is an Assistant

United States Attorney for the District of Hawaii

;

that he has read the foregoing Amended Answer

to plaintiff's Complaint on file herein, knows the

contents and that the same is true to the best of

his knowledge, information and belief.

(s) CHARLES H. HOGG
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Subscribed and sworn to before me this 2nd day

of July, 1928.

(s) WM. F. THOMPSON, JR.

Deputy Clerk, United States

District Court, Territory of

Hawaii.

[Endorsed] : Due service of the within Amended
Answer is hereby acknowledged this 2d day of July,

1928.

PROSSER, ANDERSON & MARX
By (s) H. L. WRENN

Attorneys for Plaintiff. [369]

[Endorsed] : Filed July 11, 1928. [374]

Civil #291

EXHIBIT #19 FOR RESP.
Admitted 4-11-34

[375]

[Title of Court and Cause—No. 147.]

SECOND AMENDED ANSWER
Now comes THE UNITED STATES OF AMER-

ICA, the defendant herein, by CHARLES H.

HOGG, Assistant United States Attorney for the

District of Hawaii, and for second amended answer

to the complaint herein of John li Estate, Limited,

the plaintiff, herein, says:

I.

The defendant admits the truth of the allegations

contained in paragraphs 1, 2, 3, 6, 7 and 8 of said

complaint.
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II.

Defendant admits the truth of the allegations con-

tained in the first portion of paragraph 4 of said

complaint but has not sufficient knowledge to form
a belief as to the amount or value of the revenues

the plaintiff derived from the use and from the

leasing of said fishing rights and therefore denies

the same and leaves the plaintiff to its proof thereof.

III.

The defendant has not sufficient knowledge to

form a belief as to the truth of the matters and

things alleged and set forth in paragraphs 5, 9,

10 and 11 of said complaint and therefore denies

the same and leaves the plaintiff to its proof thereof.

[376]

IV.

The defendant has not sufficient knowledge to

form a belief as to the truth of the matters and

things alleged and set forth in the first sen-

tence of paragraph 12 of said complaint and there-

fore denies the same and leaves the plaintiff to its

proof thereof.

V.

The defendant denies that the acts alleged in said

complaint to have been done by the defendant and/or

through its officers ever did or do now constitute

a taking of private property or of any right, title,

or interest therein for a public or any other use

or otherwise contrary to the Fifth Amendment of

the Constitution of the United States. The defend-

ant denies that the United States of America, the
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defendant herein, during the month of July, 1918,

or at any other time, took from the plaintiff any
private property described in said complaint, or any

part or portion thereof or any right thereto or

interest therein for a public or other use contrary

to the Fifth Amendment or any other portion of

the Constitution of the United States or contrary

to any Act of Congress of the United States.

VI.

The defendant alleges that the said alleged fish-

ing rights which plaintiff in its complaint claims to

own are located in Pearl Harbor and in the entrance

Island of Oahu, Territory of Hawaii; that in No-

vember, 1887, the King of the Hawaiian Islands

granted to the defendant the exclusive right to

enter Pearl River, now known as Pearl Harbor,

hereinabove mentioned, to establish and maintain

there a coaling and repair station for the use of

vessels of the United States and to improve the

entrance to said Harbor [377] and to do all other

things needful to the purpose aforesaid; that by

the Treaty of Annexation, by which the Hawaiian

Islands were annexed to the defendant herein, rati-

fied by the Senate of the Republic of Hawaii on

the 9th day of September, 1897, the said Republic

of Hawaii ceded and transferred to the defendant

herein the absolute fee and ownership, among other

things, of all public, government and crown lands,

ports, harbors, and all public property of every kind

and description belonging to the Government of the

Hawaiian Islands, together with every right and

appurtenance thereunto appertaining; that the
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lands, ports and harbors so ceded and transferred

to the defendant as aforesaid included the bed and

shores of said Pearl Harbor and the absolute and

undisputed dominion and control of the waters

thereof and all rights and appurtenances thereunto

appertaining, possessed, owned or belonging to the

said Republic of Hawaii; that the waters of said

Pearl Harbor are all navigable waters ; that by and

on account of said cession and transfer aforesaid

the defendant acquired and became the owner in

fee simple absolute of the beds and shores of Pearl

Harbor and into absolute and undisputed control

and dominion thereof and the waters therein and

thereon and all the rights and appurtenances there-

imto appertaining; that ever since said cession and

transfer aforesaid the defendant has continued to

be and is now the sole owner and possessor of all

lands, ports, harbors and rights and appurtenances

thereunto appertaining so ceded and transferred to

it ; that since said cession and transfer to it by the

said Republic of Hawaii the defendant has builded

and constructed a large Navy Yard and Naval Base

at said Pearl Harbor and has installed there large

quantities of machinery for repairing vessels, and

builded and erected storehouses and warehouses for

storing supplies and goods for the use of vessels

of the defendant, [378] all for the purpose of regu-

lating and protecting the commerce of the United

States and providing for the common defense and

general welfare of the United States ; that the plain-

tiff has not nor has it ever had or enjoyed any right,

control, or dominion over the bed, shores, waters, or
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channels of said Pearl Harbor; that by and on

account of the Act of Congress of August 22, 1912,

set out in paragraph 6 of plaintiff's complaint, and

by and on account of the Executive Order of the

President of the United States, as set out in para-

graph 7 of said complaint, and by and on account

of that certain regulation of the Secretary of the

Navy of the United States, being regulation No. 9,

as set out in paragraph 8 of said complaint, the

Commandant and other officers in charge at and of

Pearl Harbor, are at all times and at all times since

the 23rd day of September, 1912, have been

fully and absolutely authorized and empowered, for

the proper control, protection and defense of the

Naval Station, the Harbor and entrance channel

at said Pearl Harbor, to prohibit and prevent all

fishing boats from working in the channels of said

Pearl Harbor, in the proper and lawful exercise of

a governmental power, and that the action of the

several Commandants of said Naval Station at Pearl

Harbor aforesaid, in preventing and prohibiting

the plaintiff and its lessees from fishing in the har-

bor of Pearl Harbor aforesaid as alleged in para-

graph 10 of plaintiff's complaint and from working

fishing boats in the channels of said Pearl Harbor, if

in fact there has been such prevention and prohibi-

tion, which the defendant denies, it has been under

the claim of full and complete sovereignty of the

United States over the waters of said Pearl [379]

Harbor and the channels thereof, and the paramount

riQ-ht of the United States under the law, to the
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exclusive use and control of the same against the

plaintiff, its lessees, or any other person or persons

whomsoever.

WHEREFORE the defendant prays judgment

that the plaintiff take nothing by this action, that

this action be dismissed and that the defendant have

its costs herein, and that the defendant have such

other and further relief as to this Court may seem

just and proper in the premises.

DATED : Honolulu, T. H., July 23, 1928.

/s/ CHARLES H. HOGG
Assistant United States Attor-

ney for the District and

Territory of Hawaii.

United States of America,

District of Hawaii—ss.

CHARLES H. HOGG, being first duly sworn,

on oath, deposes and says:

That he is the Assistant United States Attorney

for the District of Hawaii; that he has read the

foregoing Second Amended Answer to plaintiff's

complaint on file herein, knows the contents and

that the same is true to the best of his knowledge,

information and belief.

/s/ CHARLES H. HOGG

Subscribed and sworn to before me this 23rd day

of July, 1928.

[Seal] (s) WM. THOMPSON, JR.,

Deputy Clerk, United States

District Court, Territory

of Hawaii. [380]

[Endorsed]: Filed July 23, 1928.
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Civil #291

EXHIBIT #20 FOR RESP.
Admitted 4-11-34

[381]

[Title of Court and Cause—No. 147.]

REPLICATION OF PLAINTIFF TO SECOND
AMENDED ANSWER OF UNITED STATES
OF AMERICA TO PLAINTIFF'S COM-
PLAINT.

Now comes John li Estate, Limited, a Hawaiian

corporation, plaintiff above named, by Prosser,

Anderson and Marx, its attorneys, and for

replication to the second amended answer of the

above named United States of America, defendant,

to plaintiff's bill of complaint heretofore filed herein,

shows to this Honorable Court as follows:

I.

That as to the allegations contained in that part

of Paragraph VI which are embodied on page 2 of

said second amended answer, plaintiff admits that

its rights of fishery are located in Pearl Harbor

Island of Oahu, Territory of Hawaii; l)ut that as. to

the rest of the allegations contained in said para-

graph on page 2 plaintiff has not sufficient knowl-

edge to form a belief as to the truth thereof, and

therefore denies the same, and leaves the defendant

to its proof thereof.

That the plaintiff has not sufficient knowledge to

form a belief as to the truth of the allegations set

forth in that part of paragraph VI of the said sec-
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ond amended answer [382] which appear on page 3

of said second amended answer from the top of said

page to the semi-colon after the words ''United

States" on line 24 of said page, and therefore denies

the same and leaves the defendant to its proof there-

of.

That plaintiff alleges that even admitting the

truth of said allegations that they are no defense

to the taking of plaintiff's fisheries by said defend-

ant, as the defendant in so taking said fisheries

in recognition of plaintiff's vested right therein, did

so contrary to the provisions of the Fifth Amend-

ment of the Constitution of the United States, and

further, that such a taking in recognition of plain-

tiff's right of property in said fisheries gives rise

to an implied contract on the part of the United

States of America to pay for them.

II.

That in reply to the allegation "that the plaintiff

has not now nor has it ever had or enjoyed any right,

control or dominion over the bed, shores, water or

channels of said Pearl Harbor" contained in Para-

oraph VI in lines 24, 25, 26 and 27 of page 3 of the

said second amended answer, the plaintiff specifically

denies the truth thereof, and alleges that the plain-

tiff is vested in the exclusive right of fishery in

the waters of Pearl Harbor, the boundaries of said

fishing rights being admitted in Paragraph I of

defendant's second amended answer and fully de-

scribed in the judgment and map attached to the

complaint filed herein as Exhibits "A" and "B"
respectively. [383]
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III.

That in reply to the allegations contained in

Paragraph VI from line 27 on page 3 to the bot-

tom thereof and to and including the words

** exercise of governmental power" in line 5 on

page 4 of said second amended answer containing

the admission of the defendant that the Command-

ants and other officers in charge at Pearl Harbor

were duly authorized by defendant herein prohibit-

ing and preventing its fishing boats from working

in the waters of Pearl Harbor, plaintiff denies that

such an authorization could be lawfully exercised

so as to deprive the plaintiff of its vested property

rights in said fisheries without establishing a claim

on behalf of the plaintiff against the United States

of America for damages sustained because of the ex-

ercise of said agents of the said granted authority

from the United States of America.

IV.

That in reply to the allegations of Paragraph VI

on page 4 of said second amended answer contain-

ing the allegation of the defendant that the several

Commandants of Pearl Harbor if they did in fact

prevent and prohibit the plaintiff and its lessees

from fishing in the harbor of Pearl Harbor, did so

under the claim of full and complete sovereignty

of the United States over the waters of said Pearl

Harbor and the channels thereof and the paramount

right of the United States under the law to the

exclusive use and control of the same, plaintiff
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denies that the United States can prevent and pro-

hibit the plaintiff and its lessees from exercising

[384] their right of fishery in Pearl Harbor without

violating the Fifth Amendment of the United States

Constitution by taking property without due pro-

cess of law and without giving rise to a claim of

damages based upon an implied contract against the

United States of America, defendant herein.

V.

That as to all other matters and things set forth

and contained in the second amended answer

of the United States of America to said plaintiff's

bill of complaint setting up affirmative defenses

or new matter not heretofore specifically admitted

or denied, plaintiff denies the truth thereof.

WHEREFORE, plaintiff prays judgment pur-

suant to its bill of complaint heretofore filed herein.

Dated: Honolulu, T. PI., this 14th day of August,

1928.

JOHN li ESTATE, LIMITED
By /s/ FRANCIS H. I. BROWN

Treasurer [385]

Territory of Hawaii

City and County of Honoluki— ss.

Francis H. I. Brown, being first duly sworn

on oath deposes and says that he is Treasurer of

John li Estate, Limited, a Hawaiian corporation,

])laintiff herein; that he has read the fore-

going Replication to the second amended answer
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of the United States of America to plaintiff's com-

plaint on file herein, by him subscribed for and on

behalf of said plaintiff ; that he knows the contents

thereof, and that the facts therein set forth are

true to the best of his knowledge, information and

belief.

/s/ FRANCIS H. I. BROWN
Subscribed and sworn t<^ before me this 14th day

of August, A. D. 1928.

[Seal] /s/ C. B. FARM
Notary Public, First Judicial Cir-

cuit, Territory of Hawaii.

[Endorsed] : Filed Aug. 14, 1928. [386]

Civil #291

EXHIBIT #21 FOR RESP.
Admitted 4-11-34

[387]

In the District Court of the United States, in and

for the District and Territory of Hawaii.

Civil No. 147.

JOHN II ESTATE, LIMITED,

vs.

UNITED STATES OF AMERICA,

Plaintiff,

Defendant.

DECISION.

The plaintiff brings this suit under the Tucker

Act (Sec. 24, par. 20, of the Judicial Code as
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amended, U. S. C. A. Tit. 28, Sec. 41, par. 20), in-

voking the jurisdiction of this court, which is con-

current with that of the Court of Claims as to

claims not exceeding $10,000. Plaintiff asks to be

compensated for the alleged forcible prevention by

the United States of itself and its tenants from ex-

ercising certain vested rights of fishery, owned by

it, in the channels of Pearl Harbor ; and suit is pred-

icated upon the theory of a right to recover on

an implied contract of pajnuent and/or by reason

of the deprivation of plaintiff's property right con-

trary to the guaranties of the Fifth Amendment to

the Federal Constitution.

Certain allegations of the complaint are admitted

by the defendant in its answers, namely, that i3lain-

tiff now is and from a time prior to annexation was

the owner of certain described fishery rights in

the District of Ewa on the Island of Oahu (now

the City and County of Honolulu), Territory of

Hawaii; that plaintiff, within the time prescribed

by law, duly registered and confirmed its vested

right in said sea fishery, the said right of fishery,

so confirmed, being confirmatory of plaintiff's prior

existing rights ; that the Federal Congress on August

22, [388] 1912, enacted Sec. 9959, U. S. Compiled

Statutes, providing that:

''For the proper control, protection, and de-

fense of the naval station, harbor, and entrance

channel at Pearl Harbor, Territory of Hawaii,

the Secretary of the Navy is hereby authorized,

empowered, and directed to adopt and prescribe
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suitable rules and regulations governing the

navigation, movement, and anchorage of vessels

of whatsoever character in the waters of Pearl

Harbor, Island of Oahu, Hawaiian Islands, and

in the entrance channel to said harbor, and to

take all necessary measures for the proper en-

forcement of such rules and regulations. (37

Stats. 341.)"

That on September 23, 1912, the President of the

United States, by Executive Order, directed

:

That Pearl Harbor, Hawaii, and other har-

bors named "are not, and that they shall not

be made, subports of entry for foreign vessels

of commerce, and that said harbors shall not

be visited by any commercial or privately owned

vessel of foreign registry, nor by any foreign

national vessel, except by special authority of

the United States Navy Department in each

case."

That, pursuant to the power vested in him by

said Act of Congress and by said Executive Order,

the Secretary of the Navy thereafter promulgated

a federal regulation for the control of the waters

of Pearl Harbor, as follows: *^ Fishing boats are

prohibited from working in the channels."

The complaint then alleges (which allegations are

not specifically admitted) that said Naval regula-

tion was not in force as against the rights of the

plaintiff prior to July, 1918, but that during July,

1918, the Commandant of the Naval Station at Pearl
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Harbor, ''pursuant to said regulation," forcibly

prevented and prohibited the plaintiff and its les-

sees from exercising its said rights of fishery in

Pearl Harbor, and that ever since said date the

plaintiff and its lessees have been prevented and for-

bidden by the action of the several Conunandants

of the Naval Station from exercising said fishery

rights. The complaint then [389] alleges that the

value of said rights to plaintiff was the sum of $600.

per year ; that plaintiff has demanded of defendant

the right to use its fisheries, which right has been

and still is refused, and has demanded compensa-

tion, which has been and still is refused; that the

acts of defendant, as set forth, constitute a taking

of private property for public use without payment

of just compensation therefor, contrary to the Fifth

Amendment of the Constitution of the United

States. The complaint concludes with a prayer for

judgment for the alleged value of the property

alleged to have been taken.

There is some slight inconsistency between the

position of the government under its amended and

its second amended answer, but what might be con-

strued, under paragraph VI of the amended answer,

as an admission by the government that plaintiff

was excluded from its fishing grounds as alleged by

it, is corrected by an allegation denying same in

Paragraph YI of the second amended answer, and

this court, in the interests of substantial justice,

permitted the amendment so that, for the purpose

of this case, the government's position and claims
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are to be construed entirely from the standpoint of

the second amended answer.

The complaint in this case was filed May 17, 1924.

A plea to the jurisdiction was filed by defendant

December 9, 1924, and overruled December 10, 1927.

A demurrer was then interposed on January 9, 1928,

and overruled February 1, 1928. A motion to dis-

miss the complaint for lack of jurisdiction was filed

March 15, 1928, and, upon the writer of this deci-

sion qualifying as United States District Judge (in

June, 1928), the motion was called up for hearing

and a decision adverse to the motion, followed by an

order denying same, were both filed July 11, 1928.

The case then proceeded to trial on the merits.

At the hearing plaintiff introduced evidence show-

ing that, on July 10, 1918, plaintiff had written to

the Rear Admiral in [390] cliarge of the U. S. Naval

Station at Pearl Harbor, protesting against the ac-

tion of the Navy officials in prohibiting fishing "on

almost all of the area" covered by its fishing right

within Pearl Harbor (Exhibit "C"). On July 18,

1928, Rear Admiral Doyle advised plaintiff that fish-

ing in Pearl Harbor **is allowed" within a certain

definite area, set out by metes and bounds (Exhibit

"D"), the clear intent of this communication being

that elsewhere fishing was prohibited. And the wit-

ness Sorenson showed that the portion of the li

Estate fisheries in which fishing was not allowed

(according to Exhibit *'D") was all that portion of

the area designated within red ink lines on Exhibit

**B", attached to the complaint, from Beckoning
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Point (at the extreme north of mauka end of the

area enclosed in red ink) southward along the

Waipio Peninsula and skirting the ''IT. S. Reser-

vation,
'

' thence northwesterly as far as Kekaa Point.

On December 2, 1918, plaintiff again communicated

with the Admiral protesting again against being ex-

cluded from the major portion of its leased fishery

(Exhibit ''E"), and on December 23, 1918, by

direction of the Admiral, a communication (Exhibit

''F") was sent to the plaintiff advising it that the

fishing limits were as described in the letter of July

18, 1918, and that a *' patrol has been maintained to

prevent fishing in the restricted area."

On June 5, 1919, Admiral Fletcher, successor to

Admiral Doyle, requested that the plaintiff furnish

information as to the boundary lines of its fisheries

(Exhibit ''H-1") and on June 21, 1919, a letter was

sent enclosing the requested information (Exhibit

*'I") and in this letter further protest is made as to

the exclusion of plaintiff and its tenants from plain-

tiff's fishing grounds. On June 26, 1919, Admiral

Fletcher wrote to the attorneys for plaintiff enclos-

ing a letter from the Secretary of the Navy and

stating that ''the present regulations will remain in

force" (Exhibit "J"). The letter from the Secre-

tary of the Navy, attached to Exhibit "J", after re-

citing the Act [391] of Congress referred to in para-

graph 6 of the complaint and the Executive Order

of the President referred to in paragraph 7 of the

complaint, recites that "in compliance with the pro-

visions of the above Act and Executive Order, the
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Secretary of the Navy has issued regulations for the

control, defense and protection of Pearl Harbor,

Hawaii (Article 4091, Navy Regulations)." These

are the regulations (P 4091) which contain, as No. 9

thereof, the regulation set out in paragraph 8 of

the complaint, and reading :

'

' Fishing boats are pro-

hibited from working in the channels." The letter

of the Secretary of the Navy further states: "It is

the opinion of this office that the Commandant of

the Naval Station, Hawaii, should continue to en-

force such rules and regulations as at present, and

leave these parties to assert their rights legally."

On February 7, 1922, Admiral Simpson, successor

to Admiral Fletcher, notified the attorneys for plain-

tiff (in answer to a "verbal inquiry concerning the

status of the proposed acquisition by the United

States of private rights of fishery" under eminent

domain proceedings) that the Department of Jus-

tice had been requested to institute condemnation

proceedings to acquire such rights (Exhibit "M").
Two other letters, received September 25, 1924, and

October 1, 1924, respectively (Exhibits "K" and

"L"), show further correspondence between the

Commandant at Pearl Harbor and the attorneys for

plaintiff with reference to the proposed condemna-

tion of these fishing rights.

The above exhibits, taken in conjunction with cer-

tain oral evidence (of Chillingworth to the effect

that lie called on the Captain of the Yard, who stated

that the excluding orders "were the orders"; that

there was not "anything he could do". The evidence
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of Kazumaga as to the prevention of fishing on 'Hhe

seas leased by Yamashiro" (Tr. p. 14, session of

August 28) by persons who were obviously a part of

the Navy organization; the testimony of M. F.

Prosser as to his discussion with Admiral Fletcher

in July, 1919, in which the Admiral stated that

he [392] "had no power to change the regulations

* * * but would take the matter up with Washing-

ton * * * and notify us,
'

' and that they heard no

more from him) has satisfied the court that there

was an actual and continuous interruption by the

United States of plaintiff's user of these fishing

rights. The highest official connected locally with the

U. S. Navy had caused definite notice to be given

plaintiff that fishing was, and would continue to be,

prohibited in the so-called restricted area. From

July, 1918, to June, 1919, repeated protests on the

part of plaintiff were met by repeated statements

on the part of Navy officials that the regulations

prohibiting fishing entirely within the restricted area

would "remain in force," and Secretary Daniels, in

an undated letter, which was brought to plaintiff's

attention by the Navy officials in their letter of June

26, 1919, (Exhibit "J") points out that Article 4091

of the Navy Regulations (paragraph 9 whereof pro-

vides that "fishing boats are prohibited from work-

ing in the channels") applies to these fisheries and

that it is the opinion of his office that the Command-

ant in Hawaii "should continue to enforce such

rules and regulations as at present." The plaintiff

continued to urge its grievances and the subsequent
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correspondence shows that the Navy authorities rec-

ognized that some redress should be given plaintiff

in the way of condemnation of these fishing rights

(under which payment therefor is contemplated un-

der the Act of Congress of June 28, 1921, H. R. 2499,

Pub. No. 26) and as late as September 25, 1924, two

months after the complaint in this action was filed,

we find (Exhibit "K") a further reference to "con-

templated condemnation proceedings."

The conclusion is thoroughly justified that plain-

tiff attempted in every reasonable way to gain per-

mission from the Navy authorities to use its fishing

grounds and that this permission was uniformly re-

fused and plaintiff repeatedly notified that fishing

was prohibited in the so-called restricted area. [393]

The government, in attempting to meet the case

made out by plaintiff, attempted to show that, from

and after the year 1920, this exclusion was only par-

tial and was limited to the dredged-out channels, as

designated by buoys, and that fishing was permitted

outside these buoy lines. Four witnesses were called

by the government on this latter point, namely,

Houston, Kapanookalali, Otterson and Nelson. Com-

mander Houston, while apparently of the opinion

that fishing was not necessarily prohibited through-

out the entire area of these fishing grounds, never-

theless entirely nullified the force of his statements

along this line by answering the following question

in the following manner: ''Q. DO YOU KNOW
whether or not there was actually fishing between

this Kekaa Point southward around the reservation



John li Estate, Ltd., et al. 429

and up northward to Beckoning Point, within the

li fisheries while you were there? A. NO, I CAN-
NOT SAY POSITIVELY." (Tr. p. 96).

Kapanookalali, although called by the government

as its own witness, states in substance that the gov-

ernment prevented fishing in the full restricted area.

(Tr. pp. 103, 104)

Otterson states that he saw no fishing at any time

from Beckoning point southward to the Waipio

peninsula, but saw fishing (it is not clear whether

on more than a very few occasions) northwest from

Waipio Point (Tr. p. 112), He stated that the gov-

ernment would allow a person with a permit to fish

OUTSIDE THE BUOY LINES (Tr. pp. 113, 114)

;

BUT AT NO TIME, from the time he ''went on the

job" (1920) until 1924 WAS ANYBODY AL-

LOWED TO EISH WITHIN THE DEEDGED
AREA (Tr. pp. 115, 117).

Nelson stated that "fishing boats were kept out

of the navigable channels and other restricted parts

close to the Navy Yard" (Tr. p. 122).

From a careful consideration of all this evidence,

both documentary and oral, the court is thoroughly

convinced that the plaintiff, after being officially

notified that fishing was prohibited entirely within

the 80-called restricted area, at no [394] time there-

after received any notice, official or otherwise, that

fishing would be permitted within such area. And if

it be true that there were a few sporadic instances

where fishing took place within such portions of

the restricted area as lay without the buoy linos
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(and this is as far as the evidence of the govern-

ment's witnesses can possibly go) there is no show-

ing that this fact was ever brought home to the

plaintiff or any of its tenants, agents or servants.

The plaintiff was, in the opinion of the court, fully

justified in assuming that it was entirely prohibited

from exercising its right of fishery at any place

within the restricted area.

In order that the term "restricted area", which the

court has frequently employed, shall be thoroughly

understood, I may state that it is the area within the

red ink lines set out on Exhibit "B" (attached to

the complaint), from the northern extremity of said

area at Beckoning Point, southward around Waipio

peninsula and the U. S. Reservation and northwest-

erly to Kekaa Point. (See Sorenson's testimony,

pp. 33, 34, explanatory of Exhibit "D".)

It is of course true that these fishing rights are

vested property rights. Damon v. Hawaii, 194 U. S.

154. Provision for their registration is embodied in

the Organic Act of this Territory (a Congressional

enactment). It seems also to be established that

*'any regulation which deprives any person of the

profitable use of his property, constitutes a taking

and entitles him to compensation." Cooley's Consti-

tutional Limitations, 8th ed. 1927, Vol. 2, p. 1158;

City of Janesville v. Carpenter, 77 Wis. 301; Puna

Sugar Co. v. Territory of Hawaii, 13 Haw. 272;

School Corporation of Andrews v. Heiney, 178 Ind.

1, 98 N. E. 628; City of St. Louis v. Dorr, 41 S. W.,

1094.
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It is also true that a taking for temporary use

comes within the constitutional meaning. ''A tem-

porary occupation of, [395] or injury to, land may
constitute such a taking or damage under the law of

eminent domain as to entitle the owner to compen-

sation. * * * Thus it has been held that where it

becomes necessary in the course of constructing a

public work to occupy temporarily adjoining lands,

the owner is entitled to compensation for the length

of time the land is used and the damage done."

(20 C. J. pp. 678, 679.) And see Duckett v. U. S.,

266 U. S. 149; Campbell v. U. S., 266 U. S. 368;

Phelps V. U. S., 274 U. S. 341.

Practically all of the law involved in this case

was considered by the court when the motion to

dismiss for lack of jurisdiction was urged by the

government, and the conclusions of law adopted by

the court are set out fully in the "Decision on Mo-

tions to Dismiss" in this case, filed herein on July

11, 1928. That decision is referred to and incorpor-

ated herein. As pointed out in that decision, these

fishing rights (thus interfered with in a manner to

constitute a "taking", within the constitutional

sense) are not a species of title that may be taken

without compensation. They must be paid for when

infringed upon by the government. Although the

littoral rights of a riparian owner may be taken

without compensation under the theory of an im-

plied reservation, these fishery rights have been

registered under the special provisions of the Or-

ganic Act of Hawaii, and the United States cannot
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be heard to say that any implied reservation so emas-

culates these titles that they may at any time be

taken by the government without payment of com-

pensation. (See "Decision on Motions to Dismiss"

filed herein July 11, 1928.)

Even if it affirmatively appear that the plaintiff

was not entirely excluded from its fishing grounds

within the restricted area, it is clear that it was

largely excluded therefrom—and excluded from the

most valuable part of same. The evidence is clear

that the most valuable part of the fisheries is that

represented by the deep channels. As the witness

Chillingworth pointed out, any attempt to fish along

the borders of the dredged channels would result

in the fish, being disturbed, removing at [396] once

into the deeper water where they could not be fol-

lowed, so that a prohibition of the right to fish

within the deep water resulted in the prevention of

the plaintiff from exercising by far the most val-

uable of its rights. If the plaintiff were undis-

turbed, it could fish with large nets (150 ft. deep

and 735 ft. long) with profit (Tr. p. 62) and it could

lease the privilege of taking fish in this manner to

tenants for a substantial sum. But limited as it

concededly was throughout all of this period, and

prevented from fishing in the most valuable part of

the fishing groimds, it was deprived of the profitable

use of its property, which Cooley, as above noted,

states ''constitutes a taking" entitling the person,

deprived of such property right, to compensation.

As already indicated, Congress, by the Act of

June 28, 1921, expressly provided that these fishing
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rights should either be amicably purchased or con-

demned by eminent domain proceedings (under

which compensation was contemplated). But for

some reason the Navy Department or the Depart-

ment of Justice seems not to have followed up the

provisions of that enactment. It does not appear

that any attempt has been made to purchase these

vested rights and, up to the date of this decision,

no steps have been taken to condemn same. The

attitude of the former Navy Chief, Mr. Daniels, was

that the prohibitory regulations "should continue"

to be enforced, "leaving the parties to assert their

rights legally" (See letter attached to Exhibit " J")

;

and that policy seems to have been substantially con-

tinued even after the passage of the Act of June 28,

1921, and until the present date.

The rights being property subject to condemna-

tion, the taking of same without condemnation pro-

ceedings calls for the pajonent of compensation.

"None of the more recent cases under the

Tucker Act conflicts with the position * * *

that wherever the United States may proceed to

condemn property under its sovereign right of

eminent domain, the owner may maintain a i)eti-

tion to * * * recover its value in case [397]

no such proceedings are taken."

Concurring opinion of Mr. Justice Brown in

U. S. V. Lynah, 188 U. S. 445 at 478.

Every element for requiring the government to

pay compensation for its interruption of the use of
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these fishing rights exists in this case. There was a

specific Act of Congress authorizing the Secretary

of the Navy to prescribe rules and regulations gov-

erning the waters of Pearl Harbor (Act of August

22, 1912, set out in paragraph 1 of the complaint

and admitted in the answer)
;
pursuant thereto the

Secretary of the Navy adopted a regulation (Regu-

lation No. 9, set out in paragraph 2 of the complaint

and admitted in the answer) providing that '' fish-

ing boats are prohibited from working in the chan-

nels." No evidence is adduced or suggestion made

that this regulation was ever rescinded and it is

presumed that the official action excluding fishing

boats from these channels was based upon this regu-

lation.

We have then (1) an Act of Congress authorizing

action by the Secretary of the Navy; (2) action by

the Secretary pursuant thereto in promulgating

Regulation No. 9, and (3) "a taking" within the

constitutional sense (by prevention of use) of these

fishing rights. (See discussion and cases cited in

U. S. V. North American Co., 253 U. S. at p. 333.)

The court finds that there has been "a taking" of

a property right for which compensation (a) was

imxDliedly promised, and (b) is guaranteed to plain-

tiff under the Fifth Amendment.

The question of damages, only, remains to be con-

sidered. In cases of this character (i.e., of a tem-

porary taking) the rule is that "the government's

obligation is to put the owners in as good condition
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pecuniarily as if the use of their property had not

been taken, they being entitled to have the full

equivalent of the value of such use at the time of

the taking." Phelps v. U. S., 274 U. S. 341. [398]

The evidence as to damage suffered by this taking

is clear. Aside from the evidence of Chillingworth

(Tr. p. 61) and Yamane (Tr. pp. 23 and 24), the

evidence of P. K. McLean, Secretary of the li

Estate, is clear and uncontroverted, to the effect that

these fishing rights, prior to plaintiff being partially

excluded therefrom (i.e., excluded from the more

valuable fishing grounds), were rented under two

leases bringing in $660. per year and $600. per year

respectively; whereas upon the right being inter-

rupted by the federal government, a new arrange-

ment had to be entered into under which the rental

paid under these two leases was the sum of $360.

and $300. per year, respectively, for these two leases

—in other words, the plaintiff received $600. per

year less rental from and after the interruption of

its full user in July, 1918. (See Transcript, pp. 35,

36 and 37.)

The rule in cases of this character is that the

owner is entitled to judgment for the value of the

property taken as of the date of the taking and for

so much in addition as will produce a full equivalent

of that value, paid contemporaneously with the tak-

ing. Phelps V. U. S., ante; Seaboard Air Line Ry.

Co. V. U. S., 261 U. S. 299. This "additional

amount" is properly measured by allowing interest

at a proper rate. Idem. And "the legal rate in the
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State where the property lies may be applied for

this purpose." Seabord A. L. Ry. Co. v. U. S.

ante. The legal rate of interest under the statutes

of this Territory is eight per cent.

Accordingly, judgment in favor of plaintiff should

be decreed for $3500. (being for the period from

July 18, 1918, to May 17, 1924—the date of the filing

of the complaint—five years and ten months, or

seventy months at $50. per month), together with

interest at 8% per annum on the following sums:

(a) The sum of $600. from the 18th day of July,

[399] 1918; (b) the sum of $600. from the 18th day

of July, 1919; (c) the sum of $600. from the 18th

day of July, 1920; (d) the sum of $600. from the

18th day of July, 1921; (e) the sum of $600. from

the 18th day of July, 1922; (f) the sum of $500.

from the 18th day of July, 1923,—all to the date of

judgment herein.

Judgment will be entered for the plaintiff in the

aggregate of these amounts, together with the costs

of this action. It is so ordered.

Dated, Honolulu, T. H., October 2nd, 1928.

/s/ WILLIAM B. LYMER,
Judge, United States District Court,

Territory of Hawaii.

[Endorsed] : Filed October 2, 1928. [400]
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Civil #291
EXHIBIT #22 FOR RESP.
Admitted 4-11-34

[401]

[Title of Court and Cause—No. 147.]

JUDGMENT.

This cause coining on to be heard upon the bill of

complaint herein and the second amended answer

thereto of the defendant above named, and the repli-

cation of the plaintiff to said second amended an-

swer, as aforesaid, and proof having been taken in

said cause on behalf of the parties thereto, now,

after hearing M. F. Prosser, Esq., and Heaton L.

Wrenn, Esq., of counsel for plaintiff, and Charles

H. Hogg, Esq., Assistant United States Attorney,

for defendant, and due deliberation having been had,

and the court having made and filed herein on Octo-

ber 2, 1928, its decision finding in favor of the

plaintiff and against the defendant, now, therefore,

it is hereby

ORDERED, ADJUDGED and DECREED for

the reasons set forth in said decision that plaintiff

above named have and recover of the defendant as

its damages, proved herein, the sum of Thirty-five

Hundred Dollars ($3500.00), together with the sum

of Two Thousand One Hundred Eighty and 67/100

Dollars ($2,180.67) allowed as interest, pursuant to

said decision, and the sum of $55.35 costs taxed

herein, making a total sum of $5,736.02.
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Dated : Honolulu, T. H., this 17th day of October,

1928.

BY THE COURT;
Wm. L. Rosa, Clerk.

By /s/ E. Langwith, Deputy Clerk.

Approved

:

/s/ WILLIAM B. LYMER,
Judge, U. S, District Court.

Approved as to form

:

/s/ Saiiford B. D. Wood,

U. S. Attorney

[Endorsed]: Filed October 17, 1928. [402]

Civil #291
EXHIBIT #23 FOR RESP.
Admitted 4-11-^34

[403]

[Title of Court and Cause—No. 148.]

DECISION.

The facts in this case are strikingly similar to

those in the case of John li Estate, Limited, v.

United States of America, Civil No. 147, a decision

in which has just been filed ; and the law points in-

volved are practically identical. This plaintiff brings

this present suit under the Tucker Act (Sec. 24,

par. 20, of the Judicial Code as amended, U. S. C. A.

Tit. 28, Sec. 41, par. 20) invoking the jurisdiction of

this court, concurrent with that of the Court of

Claims as to claims not exceeding $10,000. Plaintiff

(as lessee of fishing rights hereinafter mentioned)
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asks to be compensated for the alleged forcible pre-

vention by the United States of itself and its sub-

lessees from exercising its rights, as lessee, in cer-

tain vested and registered rights of fishery in the

channels of Pearl Harbor; and suit is predicated

upon the theory of a right to recover on an implied

contract of payment and/or by reason of the depri-

vation of a property right contrary to the guaran-

ties of the Fifth Amendment to the Federal Con-

stitution.

Certain allegations of the complaint are admitted

by the defendant in its answers, namely, that plain-

tiff now is and from a time prior to annexation was

the sublessee of one James [404] Campbell of cer-

tain described fishery rights in the District of Ewa
on the Island of Oahu (now the City and County

of Honolulu), Territory of Hawaii; that plaintiff's

lessor, (then James Campbell Estate) within the

time prescribed by law, duly registered and con-

firmed its vested right in said sea fishery, the said

right of fishery, so confirmed, being confirmatory

of prior existing rights; that the Federal Congress

on August 22, 1912 enacted Section 9959, U. S.

Compiled Statutes, providing that:

*'For the proper control, protection and de-

fense of the naval station, harbor and entrance

channel at Pearl Harbor, Territory of Hawaii,

the Secretary of the Navy is hereby authorized,

empowered, and directed to adopt and prescribe

suitable rules and regulations governing the

navigation, movement and anchorage of vessels
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of whatsoever character in the waters of Pearl

Harbor, Island of Oahu, Hawaiian Islands,

and in the entrance channel to said harbor, and

to take all necessary measures for the proper

enforcement of such rules and regulations. (37

Stats. 341)"

That on September 23, 1912 the President of the

United States by Executive Order directed:

That Pearl Harbor, Hawaii and other harbors

named "are not, and that they shall not be

made, subports of entry for foreign vessels of

commerce, and that said harbors shall not be

visited by any commercial or privately owned

vessel of foreign registry, nor by any foreign

national vessel, except by special authority of

the United States Navy Department in each

case."

That pursuant to the power vested in him by said

Act of Congress and by said Executive Order, the

Secretary of the Navy thereafter promulgated a

federal regulation for the control of the waters of

Pearl Harbor, as follows: "Fishing boats are pro-

hibited from working in the channels."

The complaint then alleges (which allegations are

not specifically admitted) that said Naval regula-

tion was not in force as against the rights of the

plaintiff prior to July, 1918, but that during July,

1918 the Commandant of the Naval Station at Pearl

Harbor "pursuant to said regulation" forcibly pre-

vented and prohibited the plaintiff and its sublessees
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from exercising the rights of fishery in Pearl Har-

bor (so confirmed in the James [405] Campbell

Estate and leased to plaintiff), and that ever since

said date the plaintiff and its sub-lessees have been

prevented and forbidden by the action of the sev-

eral Commandants of the Naval Station from ex-

ercising said fishery rights. The complaint then al-

leges that the value of said rights to plaintiff was

the sum of $1850. per year; that plaintiff has de-

manded of defendant the right to use said fisheries,

which right has been and still is refused, and has

demanded compensation for the deprivation of such

use, which has been and still is refused; that the

acts of defendant, as set forth, constitute a taking

of private property for public use without pay-

ment of just compensation therefor, contrary to the

Fifth Amendment of the Constitution of the United

States. The complaint concludes with a prayer for

judgment for the sum of $10,000.

As in the case of the John li Estate, Limited,

V. U. S. there is some slight inconsistency between

the position of the government under its amended

and its second amended answer, but what might be

construed under paragraph VI of the amended an-

swer as an admission by the government that plain-

tiff was excluded from its fishing grounds as al-

leged by it, is corrected by an allegation denying

same in paragraph VI of the second amended an-

swer, and this court, in the interests of substantial

justice, permitted the amendment so that for the

purposes of this case the government's position and
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claims are to be construed entirely from the stand-

point of the second amended answer.

The complaint in this case was filed July 17,

1924. A plea to the jurisdiction was filed by defend-

ant December 9, 1924 and overruled December 10,

1927. A demurrer was then interposed on January

9, 1928 and overruled February 1, 1928. A motion

to dismiss the complaint for lack of jurisdiction

was filed March 15, 1928, and, upon the writer of

this decision qualifying as United [406] States Dis-

trict Judge (in June, 1928), the motion was called

up for hearing and a decision adverse to the mo-

tion, followed by an order denying same, were both

filed July 11, 1928. The cause then proceeded to trial

on the merits.

At the hearing, the witness M. F. Prosser testified

in substance that in July, 1918 information came

to him, as one of the attorneys for both the li

Estate and the plaintiff herein, that fishing was be-

ing prohibited by the United States Naval authori-

ties within certain limits in Pearl Harbor, including

areas covered in part by the fishing groimds leased

to plaintiff by the Estate of James Campbell. The

witness stated that about this time Admiral Doyle

wrote to the li Estate, Limited, a letter of July 18,

1918 (Exhibit *'E") which came into the possession

of the witness; that he either showed that letter

to Mr. Van Valkenburg, Manager of the Land De-

partment of the plaintiff company, or told him its

contents, and thereafter took up with Admiral

Fletcher, on behalf of the plaintiff (as well as the
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li Estate) the matter of the exclusion of fishing

boats from areas in which the fishing rights of both

the li Estate and the James Campbell Estate were

located. The witness Chillingworth testified in a

substantially similar vein. Exhibit "E" contains a

metes and bounds description of the areas within

which fishing was allowed by the United States and,

by necessary implication, forbids fishing elsewhere;

so that its effect is a pronouncement that would ex-

clude fishing on a substantial portion of the fishing

grounds under lease to the plaintiff.

This exhibit (Exhibit "E") and certain other ex-

hibits which in terms apply only to the interests

of the li Estate, were seen and considered by the

witness Prosser and discussed by him with the

United States Navy authorities as the basis of the

exclusion of fishing boats from the fishing grounds

leased to plaintiff as well as those owned by the

li Estate. For this [407] reason these exhibits are

germane. They are a part of a general discussion and

correspondence in which the rights of the plaintiff

to exercise its fishing privileges, as lessee of the

Campbell Estate, were involved. This is clearly

shown by Exhibit "G" and also by Exhibit ''H"

where the witness Prosser writes to the United

States Navy authorities on behalf of both the li

Estate and this plaintiff. As this witness stated :

'

' I

might say if I am permitted that on every occasion

when I either discussed these matters with the

various Commandants or wrote letters, neither I

nor the Naval authorities ever considered them ex-
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cept as one claim was considered, they were always

considered exactly the same proposition. We were

stopped from fishing in a certain channel and that

is all there was about it. One-half of the channel

was the O. R. & L.'s and the other half was the li

Estate." (Tr. p. 47)

It appears then from these various exhibits that

on July 18, 1928 Rear Admiral Doyle had advised

the John li Estate, Limited that fishing in Pearl

Harbor "is allowed" within a certain definite area,

set out by metes and bounds (Exhibit "E"), the

clear intent of this communication being that else-

where fishing was prohibited. This communication,

as already stated, w^as considered by the attorney

and Manager of this plaintiff and discussed by said

attorney and the Navy authorities as the basis of

governmental exclusion of plaintiff from the fishery

leased by it. The witness Sorenson identified the

area (within the fishery leased by plaintiff) within

which fishing was prevented, as follows: "Q. Take

plaintiff's Exhibit 'E' and point out on Exhibit 'E'

the areas leased by the O. R. & L. Co. from the

Campbell Estate WHERE FISHING WAS PRO-
HIBITED BY THE U. S. GOVERNMENT. A.

From Kekaa Point in a general due north direction

across the channel of West Loch to the center of

the channel, to a point opposite Tripod Point."

(Tr. pp. 90 and 91).

On December 23, 1918 by direction of the Ad-

miral, a com- [408] munication (Exhibit "F") was

sent to the li Estate, Limited, advising it that the
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fishing limits were as described in the letter of July

18, 1918, and that a ''patrol has been maintained

to prevent fishing in the restricted area." (This

letter was also discussed by this plaintiff's attor-

ney and the Navy officials as bearing on this plain-

tiff's rights.)

On June 21, 1919 a letter was sent to Rear Ad-

miral Fletcher enclosing certain requested infor-

mation (Exhibit ''H") and in this letter further

protest is made as to the exclusion of plaintiff and

its tenants from plaintiff's leased fishing grounds.

On June 26, 1919 Admiral Fletcher wrote to the

attorneys for plaintiff enclosing a letter from the

Secretary of the Navy and stating that ''the present

regulations will remain in force." (Exhibit "K").
The letter from the Secretary of the Navy attached

to Exhibit "K" after reciting the Act of Congress

referred to in paragraph 6 of the complaint and the

Executive Order of the President referred to in

paragraph 7 of the complaint, recites that "in

compliance with the provisions of the above Act

and Executive Order, the Secretary of the Navy
has issued regulations for the control, defense and

protection of Pearl Harbor, Hawaii (Article 4091,

Navy Regulations)". These are the regulation?

(P4091) which contain as No. 9 thereof, the regula-

tion set out in paragraph 8 of the complaint, and

reading: "Fishing boats are prohibited from work-

ing in the channels." The letter of the Secretary

of the Navy further states: "It is the opinion of

this office that the Commandant of the Naval Sta-
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tion, Hawaii, should continue to enforce such rules

and regulations as at present, and leave these par-

ties to assert their rights legally."

On February 7, 1922 Admiral Simpson, succes-

sor to Admiral Fletcher, notitied the attorneys for

plaintiff (in answer to a ''verbal inquiry concern-

ing the status of the proposed acquisition by the

United States of private rights of fishery" under

eminent domain proceedings) that the Department

of eJustice liad been re- [409] quested to institute con-

demnation proceedings to acquire such rights (Ex-

hibit "J"). Two other letters, received September

25, 1924 and October 1, 1924 respectively (Ex-

hibits "L" and ''I") show further correspondence

between the Commandant at Pearl Harbor and the

attorneys for plaintiff with reference to the pro-

posed condemnation of these fishing rights.

The witness Kapanookulali stated (Tr. pp. 24, 25)

that the Honouliuli fisheries (i.e. the Campbell Es-

tate fisheries) were located ''right next" the li Es-

tate fisheries, the witness being luna (overseer) for

the latter ; that fishing was prohibited by the United

States Government "on both sides" (i.e. in l^oth

fisheries—Tr. p. 25), and that after an arrest had

been made in the vicinity, the government placed

a sign at Kekaa Point, reading "Kapu" (in Ha-

waiian "Keep out") and that under this word the

initials "U. S." were subscribed (Tr. pp. 25, 26,

27). This sign was "close to the sea," facing to-

wards the water (Tr. p. 28).

The witness Yamane stated that the area from

Kekaa Point to Tripod Point was "the best area
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where there was more fish" but the Naval authori-

ties prohibited fishing there. "Whenever our fish-

ermen go there they are chased out." (Tr. pp. 154,

155.)

The above evidence, together with the evidence of

Mr. M. F. Prosser and Mr. Chillingworth already re-

ferred to, and that of other witnesses not here

specifically reviewed, taken in conjunction with the

documentary evidence hereinabove mentioned, has

satisfied the court that there was an actual and

continuous interruption by the United States of

plaintiff's user of these fishing rights. The conclu-

sion is justified that plaintiff attempted in every

reasonable way to gain permission from the Navy
authorities to use its leased fishing grounds and that

this permission was uniformly refused and plaintiff

repeatedly notified that fishing was prohibited in

the so-called restricted area. [410]

The government, in attempting to meet the case

made out by plaintiff, attempted to show that from

and after the year 1920 this exclusion was only

partial and was limited to the dredged-out channels,

as designated by buoys, and that fishing was per-

mitted outside these buoy-lines. The government fur-

ther stressed, through its witnesses, the fact that the

so-called ''restricted area" was much smaller than

the remaining area of the fishery on which no re-

strictions were placed.

All of the above may be true, and still the right

of recovery by plaintiff is not affected. There may
have been some fishing permitted outside the buoy-



448 United States of America vs.

lines in the restricted area and fishing freely allowed

in the upper unrestricted portions of the fishery.

But it is entirely clear that fishing was absolutely

prevented in the dredged channels which represented

by far the most valuable part of the fishing grounds.

The evidence of the witness Chillingworth (to the

effect that fishing outside the buoy-lines was of little

value as the fish, disturbed, immediately sought the

deep water where fishing was prohibited) and of

the witness Yamane (that fishing was prohibited

in ''the best area") supports the plaintiff's claim

in this regard and, most significant of all, the sub-

leasing arrangements (made after the interference

by the government with fishing in the restricted

area)—which all provided that a much lower rental

was to be paid during the enforcement of the re-

strictions, but if the restrictions were removed a

higher rental was payable by the sublessees—prove

clearly the damage occasioned plaintiff by this gov-

ernment action (See Sorenson's testimony and Ex-

hibits "P", "Q", ''R", "S" and "T".)

The discussion on the law points involved in the

li Estate case (Civil No. 147) which was made by

the court in its decision in that case (just filed) ap-

plies with full force to the present case. As there

stated: [411]

"It is of course true that these fishing rights

are vested property rights. Damon v, Hawaii,

194 U. S. 154. Provision for their registration

is embodied in the Organic Act of this Ter-

ritory (a Congressional enactment). It seems
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also to be established that ' any regulation which

deprives any person of the profitable use of his

property, constitutes a taking and entitles him

to compensation.' Cooley's Constitutional Lim-

itations, 8th ed. 1927, Vol. 2, p. 1158 ; City of

Janesville v. Carpenter, 77 Wis. 301; Puna
Sugar Co. v. Territory of Hawaii, 13 Haw. 272

;

School Corporation of Andrews v. Heiney, 178

Inc. 1, 98 N. E. 628; City of St. Louis v. Dorr,

41 S. W. 1094.

"It is also true that a taking for temporary

use comes within the constitutional meaning. 'A

temporary occupation of, or injury to, land

may constitute such a taking or damage under

the law of eminent domain as to entitle the

owner to compensation. . . . Thus it has been held

that where it becomes necessary in the course of

constructing a public work to occupy tempor-

arily adjoining lands, the owner is entitled to

compensation for the length of time the land

is used and the damage done.' (20 C. J. p. 678,

579) ; and see Duckett v. U. S. 266 U. S. 149;

Campbell V. U. S. 266 U. S. 368; Phelps v. U. S.

274, U. S. 341.

"Practically all of the law involved in this

case was considered by the court when the mo-

tion to dismiss for lack of jurisdiction was

urged by the government, and the conclusions of

law adopted by the court are set out fully in

the 'Decision on Motions to Dismiss' in this

case, filed herein on July 11, 1928. That deci-
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sion is referred to and incorporated herein. As

pointed out in that decision these fishing rights

(thus interfered with in a manner to constitute

a 'taking' within the constitutional sense) are

not a species of title that may be taken without

compensation. They must be paid for when in-

fringed upon by the government. Although the

littoral rights of a riparian owner may be taken

without compensation under the theory of an

implied reservation, those fishery rights have

been registered under the special provisions of

the Organic Act of Hawaii, and the United

States cannot be heard to say that any implied

reservation so emasculates these titles that they

may at any time be taken by the government

without payment of compensation (See 'Deci-

sion on Motions to Dismiss' filed herein July 11,

1928)."

And as further stated

:

"As already indicated. Congress by the Act

of June 28, 1921 expressly provided that these

fishing rights should either be amicably pur-

chased or condemned by eminent domain pro-

ceedings (under which compensation was con-

templated). But for some reason the Navy De-

partment or the Department of Justice seems

not to have followed up the provisions of that

[4121 enactment. It does not appear that any

attempt has been made to purchase these vested

rights and, up to the date of this decision, no

steps have been taken to condemn same. The

attitude of the former Navy Chief, Mr. Daniels,
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was that the prohibitory regulations 'should con-

tinue' to be enforced 'leaving the parties to

assert their rights legally' (See letter attached

to Exhibit ' J') ; and that policy seems to have

been substantially continued even after the

passage of the Act of June 28, 1921, and until

the present date.

"The rights being property subject to con-

demnation, the taking of same without condem-

nation proceedings calls for the payment of com-

pensation.

'' 'None of the more recent cases under the

Tucker Act conflicts with the position . . . that

wherever the United States may proceed to con-

demn property under its sovereign right of

eminent domain, the owner may maintain a pe-

tition to . . . recover its value in case no such

proceedings are taken.' Concurring opinion of

Mr. Justice Brown in U. S. v. Lynch, 188 U. S.

445 at 478.

"Every element for requiring the government

to pay compensation for its interruption of the

use of these fishing rights exists in this case.

There was a specific Act of Congress authoriz-

ing the Secretary of the Navy to prescribe rules

and regulations governing the waters of Pearl

Harbor (Act of August 22, 1912, set out in

paragraph 1. of the complaint and admitted

in the answer)
;
pursuant thereto the Secretary

of the Navy adopted a regulation (Regulation

No. 9, set out in paragraph 2 of the complaint

and admitted in the answer) providing that

'fishing boats are prohibited from working in
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the channels.' No evidence is adduced or sug-

gestion made that this regulation was ever re-

scinded and it is presumed that the official

action excluding fishing boats from these chan-

nels was based upon this regulation.

*^We have then (1) an Act of Congress au-

thorizing action by the Secretary of the Navy;

(2) action by the Secretary pursuant thereto

in promulgating Regulation No. 9, and (3) 'a

taking' within the constitutional sense (by pre-

vention of use) of these fishing rights. (See

discussion and cases cited in U. S. v. North

American Co. 253 U. S. at p. 333)."

The Court accordingly finds that there has been

*'a taking" of a property right for which compensa-

tion (a) was impliedly promised, and (b) is guar-

anteed to plaintiff under the Fifth Amendment.

[413]

On the question of damages, the evidence is clear.

Exhibits ''C" and *'D" as amplified by the testi-

mony of the witness Sorenson show that the loss suf-

fered by plaintiff on account of governmental in-

terference with its leased fishery from July 18, 1918

to the date of the filing of the complaint is the sum

of $6551.54. (See Exhibits ''C" and "D" and Sor-

enson 's testimony, Tr. p. 20). There must be de-

ducted from this amount the sum of $300. (repre-

senting moneys received for the sale of small fish

for stocking neighboring fish ponds—Tr. pp. 173,

175), loavinp: the total amount of damage as of the

date of the filing of the complaint as the sum of

$6251.54.
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The rule in this type of case is that the owner

is entitled to judgment for the value of the prop-

erty taken as of the date of the taking and for

so much in addition as will produce a full equiva-

lent of that value, paid contemporaneously with the

taking. Phelps v. U. S. 274, U. S. 341; Seaboard

Air Line Ry. Co. v. U. S. 261 U. S. 299. This "ad-

ditional amount" is properly measured by allowing

interest at the proper rate. Idem. And "the legal

rate in the State where the property lies may be

applied for this purpose" Seaboard A. L. Ry. Co.

V. U. S. ante. The legal rate of interest under the

statutes of this Territory is eight per cent.

Accordingly judgment in favor of plaintiff should

be decreed for $6251.54, together with interest at

8% per annum on the following sums: (a) The sum

of $600. from the 31st day of December, 1919
;
(b)

the sum of $1613. from the 31st day of December,

1920; (c) the sum of $1708.46 from the 31st day of

December, 1921; (d) the sum of $1319.53 from the

31st day of December, 1922; (e) the sum of $585.55

from the 31st day of December, 1923 ;
(f ) the sum

of $425. from the 31st day of July, 1924—all to the

date of judgment lierein. [414]

Judg-ment will be entered for the plaintiff in the

aggregate of these amounts, together with the costs

of this action. It is so ordered.

DATED, Honolulu, T. H. October 2nd, 1928.

(s) WILLIAM B. LYMER,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed] : Filed October 2, 1928. [415]
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Civil #291
EXHIBIT #24 FOR RESP.
Admitted 4-11-34

[Title of Court and Cause—No. 148.]

JUDGMENT
This cause coming on to be heard upon the bill

of complaint herein and the second amended answer

thereto of the defendant above named, and the repli-

cation of the plaintiff to said second amended an-

swer, as aforesaid, and j^roof having been taken in

said cause on behalf of the parties thereto, now,

after hearing M. F. Prosser, Esq., and Heaton L.

Wrenn, Esq., of counsel for plaintiff, and Charles

H. Hogg, Esq., Assistant United States Attorney,

for defendant, and due deliberation having been had,

and the court having made and filed herein on Octo-

ber 2, 1928, its decision finding in favor of the plain-

tiff and against the defendant, now therefore, it is

hereby

ORDERED, ADJUDGED and DECREED for

the reasons set forth in said decision that the plain-

tiff above named have and recover of the defendant

as its damages, proved herein, the sum of Six Thou-

sand Two Hundred Fifty-one and 54/100 Dollars

($6,251.54) together with the sum of Three Thou-

sand Three Hundred Six and 71/100 Dollars

($3,306.71) allowed as interest, pursuant to said

decision and the sum of $57.15 costs taxed herein,

making a total sum of $9,615.40.



John li Estate, Ltd., et al. 455

Dated, Honolulu, T. H. this 17th day of October,

1928.

By the Court

:

WM. L. ROSA,
Clerk.

By (s) E. LANGWITH
Deputy Clerk.

Approved

(s) WILLIAM B. LYMER
Judge, U. S. District Court.

Approved as to Form:

(s) SANFORD B. D. WOOD
U. S. Attorney.

[Endorsed]: Filed October 17, 1928 at 3 o'clock

and 12 minutes P. M.

WM. L. ROSA,
Clerk.

By (s) E. LANGWITH
Deputy Clerk. [417]

EXHIBIT #25 FOR RESP.
Admitted 4-12-34

THIS INDENTURE, made this 1st day of Janu-

ary, 1930, between OAHU RAILWAY & LAND
COMPANY, a corporation organized and existing

under the laws of the Territory of Hawaii, herein-

after called the Lessor, which expression shall in-

clude its successors and assigns, party of the first
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part, and AALA MARKET, LIMITED, a like

corporation, hereinafter called tlie Lessee, which

expression shall include its successors and per-

mitted assigns, party of the second part.

WITNESSETH:
The Lessor doth hereby lease and demise unto the

Lessee the exclusive right of fishery now held by

the Lessor herein as lessee of the konohiki of Hon-

ouliuli, being the inside fishery of Honouliuli;

Subject to the rights of tenants of Honouliuli ac-

cording to law.

TO HOLD said fishery hereby demised unto the

Lessee, its successors and permitted assigns, for the

term of five (5) years from the first day of Janu-

ary, 1930; provided, however, and this lease is made

on condition that this lease may at the election of

the Lessor be terminated at any time during the

term hereof upon the Lessor giving sixty (60)

days' written notice of said termination to the

Lessee.

YIELDING and paying therefor during the said

term the yearly rental of Three Thousand Dollars

($3,000) payable in monthly installments of Two
Hundred Fifty Dollars ($250) each, in advance, in

gold coin of the United States or its equivalent, at

the office of the Lessor in Honolulu. [418]

PROVIDED, HOWEVER, that if the United

States of America shall continue to prohibit, or in

the future shall prohibit the taking of fish from

certain areas within the boundaries of said



John li Estate, Ltd., et al. 457

inside Honouliuli fishery, then during such period

of prohibition the rental payable by the Lessee to

the Lessor shall be Eighteen Hundred Dollars

($1800) per annum, payable in installments of One
Hundred Fifty Dollars ($150) per month.

AND the Lessee does hereby covenant with the

Lessor that it will during said term pay the said

rent at the times and in the manner aforesaid ; that

it will not assign this lease nor sub-let said fishery

or any part thereof or right therein without the

previous consent in writing of the Lessor; that it

will not use or permit or suffer to be used within

the limits of said fishery nets with meshes less than

two and one-half (2%'') ; that it will hold the Lessor

harmless in the event said fishery is opened to the

public by condemnation proceedings or other judi-

cial decision, but exclusive of the prohibition here-

inabove referred to, in which case the Lessee shall

pay rent to the date of such opening; and that it

will at the expiration or sooner determination of the

said term peaceably deliver up said fishery to the

Lessor; that it will during the term of this lease

give all public notices by proclamation and by post-

ing written or printed notices required of the kono-

hiki of the fishery herein demised, under the pro-

visions of Section 752, Revised Laws of 1925; and

that it will conform to all provisions of Chapter

56 Revised Laws 1925 ; that it will not call upon the

[419] Lessor to police said fishery or to protect the

same against trespassers, or to join in the prosecu-

tion of said trespassers other than to allow the use
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of the Lessor's name in conducting such prosecution,

to which the Lessor hereby consents ; that during the

term of this lease it will observe and conform to all

the provisions of Act 110, Session Laws of 1911,

providing for a close season from December 1st to

March 1st, inclusive, for the protection of Amaama
and Anae, and will observe and conform to all

future laws and regulations in regard to the protec-

tion of fish, that may be passed during the term of

this lease.

PROVIDED, HOWEVER, and these presents

are upon the express condition that if said fish-

ery or any part or parts thereof is opened to the

public by reason of condemnation proceedings or

other judicial decision, exclusive of the prohibition

hereinabove referred to, the term hereby granted

shall thereupon cease and determine without claim

by the Lessee for indemnity or reduction of rent

or compensation in any amount whatsoever, or

claim against the Lessor upon any implied cove-

nant of quiet enjoyment,

AND IT IS FURTHER PROVIDED, that if

the rent hereby reserved or any part of it shall be

in arrears, whether the same shall have been legally

demanded or not, or if and whenever there shall

be a breach of any of the covenants by the Lessee

hereinbefore contained, the Lessor may re-enter

upon any part of the said fishery in the name of

the whole, and thereupon this lease and the said

term shall absolutely determine without prejudice
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to any right of action or remedy which the Lessor

may otherwise have against the Lessee. [420]

IN WITNESS WHEREOF, the Lessor and

Lessee have caused their corporate names to be

signed and their respective corporate seals to be

attached hereto by their respective proper officers

thereunto duly authorized, the day and year first

above written.

[Seal] OAHU RAILWAY AND
LAND COMPANY

By (S) W. F. Dillingham

Its President

By (S) A. W. VanValkenburg

Its Secretary

[Seal] AALA MARKET, LIMITED
By (S) Thomas Ayoy Tam

Its President

By (S) Lum Yip Kee

Its Treasurer.

Territory of Hawaii

City and County of Honolulu—ss.

On this 24th day of January, A. D. 1930, before

me appeared THOMAS AYOY TAM and LUM
YIP KEE, to me personally known, who being by

me duly sworn, did say that they are the President

and Treasurer, respectively, of Aala Market, Lim-

ited, and that the seal affixed to said instrument is

the corporate seal of said corporation and that said

instrument was signed and sealed in behalf of said

corporation by authority of its Board of Directors,
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and said Thomas Ayoy Tarn and Lum Yip Kee

acknowledged said instrument to be the free act

and deed of said corporation.

(S) CHARLES C. LEE
Notary Public, First Judicial

Circuit, Territory of Hawaii.

[421]

Territory of Hawaii

City and County of Honolulu—ss.

On this 25tli day of January, A. D. 1930, before

me appeared W. F. DILLINGHAM and A. W.
VAN VALKENBURG, to me personally known,

who, being by me duly sworn, did say that they

are respectively the President and Secretary of the

OAHU RAILWAY AND LAND COMPANY, an

Hawaiian Corporation, and that the seal affixed to

said instrument is the corporate seal of said cor-

poration and that said instrument was signed and

sealed in behalf of said corporation by authority of

its Board of Directors, and said W. F. DILLING-
HAM and A. W. VAN VALKENBURG, severally

acknowledged said instrument to be the free act and

deed of said corporation.

(S) J. LEWIS
Notary Public First Judicial

Circuit, Territory of Hawaii. [422]
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PEOCEEDINGS AT SETTLEMENT AND
ALLOWANCE OF BILL OF EXCEPTIONS.

From the Minutes of the United. States District

Court for the Territory of Hawaii

Wednesday, August 28, 1935

[Title of Court and Cause.]

On this day came the United States by its As-

sistant District Attorney, Miss Jean Vaughan, and

also came the John li Estate, Ltd. by Mr. H. L.

Wrenn, of the firm of Prosser, Anderson, Marx &
Wrenn, its counsel. This case was called for settle-

ment of the bill of exceptions herein. Mr. Wrenn
entered a consent to the bill of exceptions. The

order allowing and settling said bill of exceptions

was signed and ordered filed. [423]

In the United States District Court for the

Territory of Hawaii.

Civil No. 291.

THE UNITED STATES OF AMERICA,
Petitioner,

vs.

JOHN li ESTATE, LTD., an Hawaiian Corpora-

tion, et aL,

Respondents.

ASSIGNMENT OF ERRORS.

Comes now THE UNITED STATES OF
AMERICA, Petitioner in the above entitled cause.
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and assigns the following errors upon which it relies

in the prosecution of its appeal in the above entitled

cause to the United States Circuit Court of Ap-

peals for the Ninth Circuit

:

ASSIGNMENT No. 1.

The Court erred in denying the government a

paramount sovereign power to take without com-

pensation in navigable waters.

ASSIGNMENT No. 2.

The Court erred in awarding a fair market value

for the right to take the fish nehu without consider-

ing the effect upon such value of the exercise of a

paramount, sovereign power to take without com-

pensation, which entirely prevented the enjoyment

of such right.

ASSIGNMENT No. 3.

The Court erred in awarding a fair market value

for the fisheries without considering the effect upon

such value of the exercise, or possible exercise, of a

paramount, sovereign power to take without com-

pensation.

ASSIGNMENT No. 4.

The Court erred in holding that the proper pro-

mulgation [425] and lawful enforcement of govern-

mental regulations in the exercise of a paramount,

sovereign power which deprived the owners of the

enjoyment of fishing rights constituted a taking of

such rights.
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ASSIGNMENT No. 5.

The Court erred in awarding compensation for

consequential damage and injury to the fisheries.

ASSIGNMENT No. 6.

The Court erred in holding that the konohiki held

and holds the hoaaina rights of fishery in trust.

ASSIGNMENT No. 7.

The Court erred in holding that the validation

or adjudication of the Hawaiian right of fishery by

the konohiki under Sections 95 and 96 of the Ha-

waiian Organic Act was an adjudication in trust for

the hoaainas.

ASSIGNMENT No. 8.

The Court erred in holding that the adjudication

of the Hawaiian right of fishery by the konohiki

under Sections 95 and 96 of the Hawaiian Organic

Act operated to validate and perpetuate hoaaina

rights to take fish.

ASSIGNMENT No. 9.

The Court erred in holding that the hoaainas were

not required to adjudicate their claims to Hawaiian

rights of fishery by Sections 95 and 96 of the

Hawaiian Organic Act.

ASSIGNMENT No. 10.

The Court erred in holding that the hoaaina right

to take fish was a vested right.
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ASSIGNMENT No. 11.

The Court erred in holding that the owners of

vested equitable rights of fishery were not required

to adjudicate their interests by Section 95 and 96

of the Hawaiian Organic Act.

ASSIGNMENT No. 12.

The Court erred in not sustaining the Petitioner's

motion to require the konohiki to elect to take com-

pensation for only [426] one specie or variety of

fish, or in the alternative one-third of the entire

fishery. (Tr. 99-102)

ASSIGNMENT No. 13.

The Court erred in awarding compensation for

the deprivation of use of the fisheries for years

barred by the statute of limitations.

ASSIGNMENT No. 14.

The Court erred in awarding compensation for

deprivation of use in these proceedings.

ASSIGNMENT No. 15.

The Court erred in allowing the Respondent John

li Estate, Limited, to set up a distinct cause of

action under the Tucker Act as a part of these

proceedings.

ASSIGNMENT No. 16.

The Court erred in allowing the Respondent John

li Estate, Limited, to amend its answer filed herein,

by incorporating as a part of this proceeding a
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claim for damages or alleged damages to its fisheries

for being deprived of its right of fishery within

that part of Pearl Harbor from which it had been

excluded by the exercise of sovereign governmental

powers and that Governmental regulations pro-

hibiting aku boats from entering the waters of

Pearl Harbor had deprived it of a market for nehu

and iao.

And in this behalf this Assignment of Error

quotes the amended answer which was allowed, the

statement of Counsel and ruling of the Court.

[Title of Court and Cause.]

"AMENDED ANSWER OF JOHN II ESTATE,
LIMITED, AN HAWAIIAN CORPORATION.

Now comes JOHN II ESTATE, LIMITED, an

Hawaiian corporation, one of the respondents

herein, and answering the petition filed herein by

the United States of America, alleges and says:

I.

Answering Paragraph I of said petition this re-

spondent admits the same. [427]

II.

Answering Paragraph II of said petition this

respondent says that it has insufficient knowledge

thereof with which to make answer and therefore

neither admits nor denies the same but leaves the

petitioner to its proof thereof, except that this

respondent admits that the petitioner did enter into

negotiations with the owner of the private rights
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of fishery referred to in said paragraph for the

purchase of the same and that said negotiations

came to naught.

III.

Answering Paragraph III of said petition this

respondent has not sufficient information or knowl-

edge as to the acquisition of said respective private

rights of fishery, as alleged in said paragraph, to

either admit or deny the same and therefore leaves

petitioner to its proof thereof, except that this re-

spondent claims that it is the owner of the Hana-

pouli, Waipio, Homaikaia and Miki Fisheries re-

ferred to in said paragraph.

IV.

Answering Paragraph IV of said petition this

respondent denies that the reasonable value of the

private rights of fishery therein referred to is the

sum of $15,746.00 as therein alleged and says that

the value thereof is greatly in excess of said sum

and that the value of the right, title, and interest

of this respondent in said fisheries, including the

right to take pua therefrom for the stocking of

fish ponds, and including the damages to the fisheries

set forth and described in petitioner's petition and

damages to respondent's fish ponds resulting from

such taking of said fisheries, all consequent upon the

taking thereof by petitioner, is far in excess of

the sum of $15,746.00.

V.

Answering Paragraph V of said petition this

respondent admits that it claims an interest in the
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said private rights of fishery and says that it owns

the said Hanapouli, Waipio, Homakaia and Miki

Fisheries and/or the konohiki rights in and of said

fisheries as described in Paragraph III of said peti-

tion and denies that any other respondent mentioned

or referred to in said paragraph owns any interest

in said Konohiki rights but whether or not any of

said other respondents claim some interest in

said Hanapouli, Waipio, Homaikaia and Miki Fish-

eries this respondent has not sufficient knowledge or

information to either admit or deny, and therefore

leaves petitioner to its proof thereof.

VI.

Answering Paragraph VI of said petition this

respondent has not sufficient knowledge or informa-

tion to either admit or deny the allegations of said

paragraph to the effect that all necessary steps

have been taken to entitle petitioner to institute

these proceedings and therefore leaves petitioner

to its proof thereof.

VII.

Further answering the petition, respondent alleges

that it is the owner of the sea fisheries described in

said petition [428] namely, the sea fisheries of Wai-

pio, Homaikaia, Hanapouli, and Miki, and that it

was uninterrupted in its right to use, enjoy, and de-

rive revenue from said fishery until July, 1918 ; that

during the month of July, 1918 the Commandant at

Pearl Harbor, pursuant to regulations issued by the

Secretary of the Navy, under the power purported to
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be in him vested by Act of Congress of August 22,

1912 (Sec. 9959 U. S. Compiled Statutes) and the

executive order of the President of the United

States of September 23, 1912, forcibly prevented and

forbade respondent and its lessees from exercising

its rights of fishery in the waters of Pearl Harbor,

in the area outlined in red ink on the map of Pearl

Harbor filed as an exhibit to the petition in Civil

147 hereinafter referred to, and that ever since

said time respondent has been and is still prevented

and forbidden by the action of the several Com-

mandants of the Naval Station at Pearl Harbor

from exercising said rights of fishery; that on or

about the 17th day of May, A. D. 1924, respondent

instituted an action against petitioner to recover

from it the value of its said fishing rights of which

it had been deprived by the petitioner for the period

from July, 1918, to the date of the filing of said

action, said cause being entitled "John li Estate,

Limited, plaintiff, v. United States of America, de-

fendant," Civil No. 147, filed in the above entitled

Court : that after a trial of said cause a decision was

filed in said matter in favor of the plaintiff and

against the defendant by Hon. William B. Lymer,

a judge of the above entitled Court before whom
said matter was tried and heard, said decision find-

ing inter alia that the actions of the United States

in forbidding this respondent to exercise its said

right of fishery constituted a taking of private

property for which compensation was impliedly

promised and payment of which is guaranteed by
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the United States of America ; that predicated upon

said decision a judgment was entered and filed

therein on October 17, 1928 in favor of the plaintiff

and against the defendant for the sums prayed for

;

that said judgment was not appealed from by said

defendant and that the amount of said judgment

has been paid in full by said defendant

;

That the acts of the petitioner by and through its

officers as hereinabove alleged constituted and still

constitute a taking of private property for public

use without payment of just compensation therefor,

contrary to the Fifth Amendment of the Consti-

tion of the United States

;

That respondent has not received damages or com-

pensation for the said taking of its property

from May 17, 1924; that the reasonable market

rental value of the right of fishery in the area

aforesaid is and since prior to 1924 has been

$2400.00 net above taxes per year ; that by reason of

the taking of said right of fishery respondent has

been deprived of $2400.00 per year commencing as

of May 17, 1924, and continuing until the date of

payment of the award to be made herein, together

with interest on each annual sum at the rate of 8%
per annum to said date of payment.

VIII.

Further answering the petition, respondent al-

leges that on or about July 1, 1918 the Command-

ant at Pearl Harbor, pursuant to regulations issued

by the Secretary of the Navy under the power pur-
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ported to be in him vested by Act of Congress of

August 22, 1912 (Sec. 9959 U. S. Compiled Statutes)

and the [429] Executive Order of the President of

the United States of September 23, 1912, forbade aku

boats from entering the waters of Pearl Harbor ; that

it is unprofitable to catch nehu and iao in small boats

or in anyway except by catching them from aku

boats ; that such action of the Commandant deprived

the respondent of its market for nehu and iao and

of any opportunity of obtaining any benefit of its

right to fish for nehu and iao in all the sea fisheries

herein sought to be condemned ; that ever since said

time aku boats have been prevented by the action

of the several Commandants at Pearl Harbor from

entering Pearl Harbor, thus continuing to deprive

respondent of a market for the nehu and iao in its

said fishery and of any opportunity of obtaining any

benefit of its right to fish for nehu and iao in its

said fishery ; that such acts of the petitioner by and

through its officers, as hereinabove alleged, con-

stituted and still constitutes a taking of private

property for public use without payment of

just compensation therefor, contrary to the Fifth

Amendment to the Constitution of the United

States; that respondent has not received damages

or compensation for the said taking of its property

from July 1, 1918

;

That the reasonable market rental value of the

right to take nehu and iao in the fishery herein

sought to be condemned is and since prior to 1918
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has been $600.00 net above taxes per year ; that by

reason of said taking respondent has been deprived

of $600.00 per year commencing as of July 1, 1918

and continuing until the date of payment of the

award to be made herein, together with interest

thereon at the rate of 8% per annum to said date

of payment.

WHEREFORE, this respondent prays that in

case said Hanapouli Fishery, Waipio Fishery,

Homaikaia Fishery and Miki Fishery, or respond-

ent's right and interest therein, shall be condemned

as prayed for in said petition, and the value thereof

ascertained, that respondent be awarded and paid

the value thereof, together with such damages to

respondent's fish ponds as shall be legally estab-

lished, and further that the respondent be awarded

and paid damages and compensation in the amounts

set forth above in Paragraph VII, including inter-

est, for the acts of petitioner in taking its property

by preventing respondent from exercising its right

of fishery in Pearl Harbor in the area indicated in

red ink on the map above referred to, and that the

respondent be awarded and paid damages and com-

pensation in the amounts set forth above in Para-

graph VIII, including interest, for the acts of the

petitioner in depriving this respondent of its mar-

ket for nehu and iao and of any opportunity of ob-

taining any benefit of its right to fish for nehu and

iao in all the sea fisheries herein sought to be

condemned, and that the respondent be granted such
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other and further relief as to this Court may seem

just and proper in the premises.

Dated: Honolulu, T. H., April 26, 1934.

JOHN II ESTATE, LIMITED,
Respondent.

By (S) W. H. McINERNY,
Its Vice President.

By (S) P. K. McLean,
Its Secretary." [430]

''Mr. WRENN: May it please the Court,

we would like to amend the answer that's been

filed by the John li Estate, Ltd., by amend-

ing paragraph IV to read as follows:

'Answering Paragraph IV of said peti-

tion, this respondent denies that the rea-

sonable value of the private rights of fish-

ery therein referred to is the sum of $15,-

746.00 as therein alleged and says that the

value thereof is greatly in excess of said

sum and that the value of the right, title,

and interest of this respondent in said fish-

eries, including the right to take pua there-

from for the stocking of fish ponds, and

including the damages to the fisheries set

fortli and described in petitioner's petition

and damages to respondent's fish ponds

resulting from such taking of said fisheries,

all consequent upon the taking thereof by

petitioner, is far in excess of the sum of

$15,746.00'
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'* Further, if the Court please, we would

amend the answer by adding two more para-

graphs, and by amending the prayer; I have

these amendments typed and I can submit them

or read them.

"The COURT: You might submit them, if

you will. The first amendment requested,

amending Paragraph IV of the answer, will

be allowed at this time ; and if you submit those

we'll glance at them.

"Mr. WOOD: I would like to reserve any

objection we might have until I have a chance

to examine these.***** 4^ *•

"The COURT: It's understood that the

Government is free to urge objections to this

action of the Court.

"Mr. PITTMAN: If the Court please, may
we make our objection and exception later on

when we have read the entire amendment?*******'
"The COURT: Yes. The amendment just

granted is subject to the Government's objec-

tions. * * *" (Tr. 26-27).

ii'Mr. WOOD: If the Court please, at the

time the John Ii Estate amended its answer,

the Government reserved whatever objections it

might have. I wish at this time to object to

the amendment of the answer of the John Ii

Estate upon the grounds I have set out at
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length and several times repeated when the

question arose as to evidence being taken under

that theory of the case, namely, damages or

alleged damages to their fisheries for a time

preceding the filing of this suit, upon all the

grounds which have been urged as against such

evidence.

"The COURT: This objection will be con-

sidered as having been made at the time of the

proffered amendment,

"Mr. WOOD: Yes. [431]

"The COURT: (continuing): for the pur-

poses of this record, and it will be overruled.'^

(Tr. 243).

Petitioner assigns said ruling as error.

ASSIGNMENT No. 17.

The Court erred in refusing or declining Peti-

tioner's offer of proof that the fair market value

of the fisheries would be materially affected by the

exercise, or possible exercise, of the Government's

paramount sovereign power to exclude the owners

of the fisheries from the enjoyment of their rights

of fishery in the waters of Pearl Harbor without

compensation.

And in this behalf this Assignment of Error

quotes the offer of proof which was refused.

"Mr. WOOD: Now, if the Court please,

T'ather than questioning any further in this

lino, on which you have already ruled on the

law point, I will offer to prove that the Gov-
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ernment could produce testimony showing that

the fair market value of this fishery would be

materially affected by the exercise of the power

just mentioned and would reduce the value of

the fishery to a figure substantially less than

the figure stated by this witness in prior testi-

mony.

'^The COURT: The offer of proof will be

denied by reason of the fact that the Court

has already ruled on the point of law involved

and still adheres to the prior ruling.

''Mr. WOOD: To which I ask an excep-

tion." (Tr. 43).

Petitioner now assigns said ruling as error.

ASSIGNMENT No. 18.

The Court erred in overruling the Petitioner's

objection to the testimony of Emmett R. Pollock

on cross-examination, as follows:

"Q. And the testimony in that case showed,

that is, the testimony of Mr. Chillingworth was

that that area was worth $1,800.00 a year net

;

you recall that, do you not?

"Mr. WOOD: I am going to object to this,

Your Honor. The testimony in the Campbell

Estate case is not relevant testimony in this

case. I object to it as being incompetent, irrele-

vant, and immaterial.

''The COURT: Well, it has something to

do with Mr. Wrenn's theory of damages inci-

dent to the taking or to compensation con-
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tributing to the taking prior to the filing of

this proceeding, isn 't that it ?*******
[432]

''Mr. WOOD: I object on the further

ground it's not proper cross-examination, Your

Honor.*******
"The COURT: I'll overrule the objection.

"Mr. WOOD : To which I save an exception.

"The COURT : Exception noted, to continue

through." (Tr. 48-49).

And Petitioner assigns said ruling as error.

"^. I don't remember the exact testimony

of Mr. Chillingworth.

"A. You don't recall that he testified that

this portion is worth $1,800.00 a year, net?

"A. The part that I am not sure about and

the reason that I am reluctant to say yes is

that I'm not so sure as to the extent of the

area to which he referred." (Tr. 49-50),

ASSIGNMENT No. 19.

The Court erred in overruling Petitioner's ob-

jection to the following question asked on direct

examination of the witness Charles F. Chilling-

worth :

"Q. Other than the use of aku for canning

purposes, what other purpose is it used for?

"Mr. WOOD: I have got to object. Your

Honor. It's sufficient-apparent that nehu is a
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i fish in this case; we stipulated on the vahie of

the nehu, subject to objections. What may
be done with aku we're not concerned with in

these fisheries at all, because aku is found in

deep sea water; and I object to any testimony

as to aku as being incompetent, irrelevant,

and immaterial, what they do with aku. (Tr.

125).*****
-Sf. *'

"Mr. WRENN: I am leading up to this sam-

pan business.*******
"The COUET: The objection then will be

overruled.

"Mr. PITTMAN: Exception.

"The COURT: Noted.

"A. It's used as bait for all other deep

sea fishing/' (Tr. 126).

Petitioner assigns said ruling as error.

ASSIGNMENT No. 20.

The Court erred in overruling Petitioner's ob-

jection to the testimony of Charles F. Chillingworth

concerning the value [433] per month of the right

to catch mullet in the restricted area of Pearl

Harbor for the years 1924 to 1933 inclusive. The

witness had testified that in his opinion the rental

value per year to catch commercial mullet in the

restricted area was $200.00 a month, net above taxes.

The following question was then asked:

"Q. Would your answer of $200.00 a month,

net above taxes, for the restricted area, be the
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same for the years 1924, 1925, 1926, 1927, 1928,

1929, 1930^ 1931, 1932, and 1933?

''Mr. WOOD : Just a minute. I would like to

ask counsel what the purpose of this is, before

I object, to see whether or not it's a matter

to which I have an objection. Is this question

being asked with reference to your claim for

damages?

"Mr. WRENN: Yes.

"Mr. WOOD: If that's the case, then I ob-

ject to the question. We're dealing entirely in

this proceeding with an effort to ascertain or

find a value of these sea fisheries as of a speci-

fied time, contemplating the possibility of taking

at that time. There is no place in this record,

nor in this Court, nor in this hearing, for

damages predicated upon years for four or

five years or even six months preceding such

date when taking takes place; that should be

handled under the Tucker Act. There is now
pending in this Court a proceeding under that

Act. I object to it upon that ground. (Tr. 131).

"The COURT: I haven't yet had a chance

to consider the purpose of Mr. Wrenn on this

point. At this time, to be consistent with earlier

rulings, I'll overrule the objection.

"Mr. WOOD: To which I ask an excep-

tion; and to avoid further interruptions, I ask

that my objection run to this entire line of

testimony.

"Tlie COURT: It will be so understood.

Read the question, Mr. Reporter." (Tr. 132).

Petitioner assigns said ruling as error.
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And ill this belialf this Assignment of Error

quotes the full substance of the testimony of the

evidence so admitted:

(Reported read question above objected to).

"The COURT: In your opinion as an ex-

pert, Mr. Chillingworth.

"A. I think so; I think that it's reasonable

for the fishery; it's the same thing; the fishery

is the same." (Tr. 132).

ASSIGNMENT No. 21.

The Court erred in overruling Petitioner's objec-

tion to the testimony of Charles F. Chillingworth

concerning the value of the nehu rights in these

fisheries if the aku boats were permitted to go into

Pearl Harbor and catch nehu for the years 1924

to 1933 inclusive. [434]

It had been stipulated between counsel for Peti-

tioner and Counsel for the Respondent John li

Estate, Ltd., that the fair market value of the nehu

fishing rights in these fisheries was the sum of

$10,000.00 on June 17, 1932, subject to the Govern-

ment's objections that no such right existed because

of the Government's paramount, sovereign power to

take without compensation in navigable waters and

the exercise of its sovereign power to take without

compensation which w^ould reduce the value of any

fishing rights. (Tr. 96-97).

It appeared from the testimony of this witness

that this figure of $10,000.00 had been reached by

capitalizing $600.00 a year (which he testified was
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the rental value) at 6%. The following questions

were then asked:

'^Mr. WRENN: $600.00 net per year, is

that it, Mr. Chillingworth ?

^'A. The same value as I put on Honouliuli.

'^Q. Would your answer, Mr. Chillingi\^orth,

net per year for the right to catch nehu, be the

same for the years 1923, 1924, 1925, 1926, 1927,

1928, 1929, 1930, 1931, 1932, and 1933?

''Mr. WOOD: I interpose the same objec-

tion that I interposed to a similar question a

few minutes ago. I want to direct the Court's

attention also to the statute of limitations, vrhich

will prevent in the case of nehu any recovery

prior to six years. The nehu situation is some-

what different from the mullet, because there's

a suit covering the mullet for that period of

years. There is no suit covering the nehu. I

object, further, as to the years 1923 and 1924,

in that there was a suit to recover under the

Tucker Act for the injury or damages covering

those years and that pa\aTient has been made

therefor and they are now estopped from bring-

ing that in. (Tr. 136).

''The COURT: The objection will be over-

ruled.

"Mr. WOOD: To which I except." (Tr.

137).

"Yes."

Petitioner assigns said ruling as error.
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ASSIGNMENT No. 22.

The Court erred in overruling Petitioner's ob-

jection to the following question asked on direct

examination of the witness Paul Beyer. [435]

''Q. There has been a stipulation entered

into in this case, Mr. Beyer, between counsel

for the John li Estate, Limited, and the United

States Government, that since January 1st,

1923, aku boats have been prohibited from going

into Pearl Harbor. What, in your opinion,

would be the value of the nehu rights in Pearl

Harbor if aku boats were forbidden to go into

Pearl Harbor and get the nehu?

"Mr. WOOD: This question. Your Honor,

I assume deals now with the damage over a

period of years; that's correct, is it not, Mr.

Wrenn ?

''Mr. WRENN: Yes, that's what we're re-

ferring to.

"Mr. WOOD: Because we have agreed upon

a value as the fair market value; that being

the case, I'll object to the question now urged

upon nehu damage for the years preceding

the filing of this suit, and for the same reason

I set out to the Court here this morning. It

seems to me that the statute of limitations

intervenes; that suits are now pending; and

that it's not covered by those suits; and that

this is not a proper proceeding in which to bring

an action to recover damages antedating the

filing of this proceeding. (Tr. 185).
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''The COURT: Looking backward at the

other case, I recall a great many other things

I would not consider. As long as that particular

ground of objection isn't included—not that

it necessarily would be considered meritorious

—

but, at any rate, the objection as outlined will

be overruled.

"Mr. WOOD: To which we ask an excep-

tion." (Tr. 185-186).

Petitioner assigns said ruling as error.

(Question above read to witness)

"A. There wouldn't be any value to it."

(Tr. 187).

ASSIGNMENT No. 23.

The Court erred in sustaining the objection of

Respondents to the following question asked the

witness Paul Beyer, on cross-examination:

"Mr. PITTMAN: Mr. Beyer, isn't it a fact

that the reason that the aku boats have been

prohibited from going into Pearl Harbor is

because they have been manned by aliens? (Tr.

193).

"Mr. WRENN: If the Court please, I ob-

ject to that as being incompetent, irrelevant,

and immaterial, and not proper cross-examina-

tion. We have already stipulated that the aku

boats have been prohibited from going in there.
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''Mr. PITTMAN: Listen just a minute, if

Your Honor please. This is not a question now

of values; it's got nothing to [436] do with that.

I want to show by Mr. Paul Beyer that if these

boats were restricted it's because they were

manned by aliens ; that there is nothing to pre-

vent an American citizen from taking an aku

boat in there and taking out nehu, and that

they can't say that their whole nehu rights

have been destroyed simply because they won't

allow a certain class of people to go into the

Harbor. (Tr. 194).*******
(Argument)*******

''The COURT: * * I'll sustain the objec-

tion of Mr. Wrenn to your question, Mr. Pitt-

man, and allow you an exception." (Tr. 198).

And in this behalf this Assignment of Error

quotes the full substance of the evidence ^^^p^'cted,

i.e. the evidence contained in the offer of proof set

out in Assignment No. 24.

ASSIGNMENT No. 24.

The Court erred in refusing or declining the

Petitioner's offer of proof made while the witness

Paul Beyer, a witness for the Respondents, was

being cross-examined.

And in this behalf this Assignment of Error

quotes the offer of proof which was refused.

"Mr. PITTMAN : We offer to prove by this

witness that he will testify that the reason that
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these aku boats were prohibited from going into

the Harbor is because they were manned by

aliens, and that if they had not been manned

by aliens but by American citizens there would

have been no prohibition.

"Mr. WOOD : The loermits to navigate would

not have been refused if the boats had been

manned by American citizens.

''The COURT: The offer to prove being,

in my opinion, irrelevant, because having no

bearing upon the alleged and claimed loss to

li Estate of their nehu market by virtue of

the exclusion of the aku boats as now operated,

I will deny or rather refuse the offer of proof,

keeping in mind that if it were shown that Mr.

Beyer might by changing the personnel of his

crews have sent the aku boats in there—that's

something that Mr. Beyer has control of and

not the li Estate—and really it's not relevant

of the main issue.

"Mr. PITTMAN: Note an exception.

"The COURT: Exception is noted." (Tr.

198). I,

And Petitioner assigns said ruling as error. [437]

ASSIGNMENT No. 25.

The Court erred in denying the Motion of Peti-

tioner to strike from the record all testimony intro-

duced in this case dealing with damages prior to

the filing of this suit.
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And in this behalf this Assignment quotes said

Motion and the ruling of the Court thereon.

''Mr. WOOD: If the Court please, I have

not made any objections to this testimony which

is sought to be interjected in this case dealing

with damage prior to the filing of the suit u]3on

the fundamental objection the Government has,

because they have already incorporated that

in the petition. I refer to the claim by the

Government to take and regulate these waters

without compensation. I take it the Court has

that in mind, so I don't want to go into that

now.

''The COURT: Yes.

"Mr. PITTMAN: If Your Honor please,

we can file a written objection to the testimony.

"The COURT: Yes, surely, an^^thing you

like, to protect your record.

"Mr. WOOD: To preserve the record, I ask

that the testimony of all witnesses dealing with

damages preceding the date of the filing of this

suit be stricken, on the ground as stated.

' 'The COURT : The motion is denied.

"Mr. WOOD : Exception.

"The COURT: It may be noted." (Tr. 200).

Petitioner assigns said ruling as error.

ASSIGNMENT No. 26.

The Court erred in overruling Petitioner's ob-

jection to the admission of Respondents' Exhibits 7

to 22 inclusive, being the record in Civil No. 147,
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and Exhibits 23-24, same being the record in Civil

No. 148. Civil No. 147 being a suit of John li Estate,
,

Limited, against the United States of America, and 1

Civil No. 148 being a suit by the Oahu Railway

& Land Company against the United States of
|

America.

And in this behalf this Assignment of Error quotes

the full substance of the evidence upon which such

exhibits were admitted.

''Mr. WRENN: Mr. Clerk, have you the

record in Civil 147 '^

''CLERK: I have. [438]

"Mr. WRENN: May it please the Court, I

offer in evidence the judgment roll in Civil 147,

John li Estate, Limited, against the United

States of America, comprising the following:

* * * I also offer in evidence, if the Court please,

the judgment and the decision in Civil 148,

Oahu Railway & Land Company against the

United States of America.

"Mr. WOOD: Now, if the Court please,

I object to all of those on the ground that they

deal with damages ; that damages are no proper

part of this suit, which are to be brought under

the Tucker Act, entirely separate from this

suit; that the nehu rights, if any damage is

suffered as to them prior to 1924, on which there

has been recovery, the konohiki is now estopped

from claiming anything on that ground; that I

the other damage suits are now pending before

this Court on which no compensation is asked I



John li Estate, Ltd., et al. 487

for nebu, and they are therefore estopped on

that ground; that the statute of limitations

has run on this, particularly as to nehu; on

the further ground that these are all conse-

quential damages, if any are suffered, as the

result of the proper exercise of the sovereign

power of the Government, that there can be no

compensation for that.

''Mr. PITTMAN: I would like to add to

that, if Your Honor please, the further objec-

tion that any question of damages cannot be

taken into consideration, as this action has

been brought for one purpose, and for one

purpose alone, and that is to determine the

value of the fisheries as of June 17, 1932, and

that there has never been a taking of these

fisheries by the Government, the John li Estate

still being in possession and leasing them at the

present time and operating them, and that they

have no right in this case to join a separate

and distinct action for damages.

''The COURT: Before ruling; Mr. Wrenn,

if I admit the judgment roll in Civil 147, all

those many documents, of what value to you is

the judgment roll or, rather, the judgment de-

cision in the O. R. & L. case; I'm not quite

clear there.

"Mr. WRENN: Your Honor will remember

that when the two decisions were handed down,

they were handed down at about the same time,

and Your Honor in one decision referred to
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certain questions of law that were decided by

Your Honor in the other decision.

"The COURT : I do recall that ; it takes the

two together, really, to make the complete pic-

ture.

"Mr. WRENN: Yes.

"The COURT: The objections of counsel

for the Government will be overruled, and the

documents offered will be received in evidence.

The judgment roll in Civil 147 will be admitted,

and also in Civil 148; but I want it arranged

with the Clerk that substitute copies of these

be made.

"Mr. WREXX: I am having them made at

the present time in my office.

"Mr. WOOD: May I present to Your

Honor's attention one more objection the Gov-

ernment has that I neglected to state ?

'

' The COURT : Yes. [439]

"Mr. WOOD : That counsel representing the

konohiki would have to elect which species of

fish he wants to take, and he can't take tliem

all.

"The COURT: That objection will bo in-

cluded in those overruled.

"Mr. PITTMAN: We note an exce]ition,

Your Honor.

"The COURT: The exception is noted."

(Tr. 203-204).

Petitioner assigns said ruling as error.
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ASSIGNMENT No. 27.

The Court erred in denying Petitioner's motion

to strike the testimony introduced on behalf of

James Panai Oneha, Jr., Elizabeth Miner, Nancy

Fuentes, James P. Oneha, Trustee, James Panai

Like Onehe, Samuel P. Oneha, Harry Oneha and

Kaiwi Oneha, said Respondents claiming hoaaina

rights of fishery; it being admitted that said Re-

spondents had not validated their rights under Sec-

tions 95 and 96 of the Hawaiian Organic Act. (Tr.

228).

ASSIGNMENT No. 28.

The Court erred in admitting in evidence Re-

spondents' Exhibit 25, over the objection of Peti-

tioner, the same being a lease of the Oahu Railway

& Land Company to Aala Market, dated January

1, 1930, of the Honouliuli sea fishery, a fishery not

included in those being taken in this proceeding.

And in this behalf this Assignment of Error

quotes the full substance of the evidence upon which

such exhibits were admitted.

"Mr. WRENN: May it please the Court, I

want to offer in evidence the lease dated Jan-

uary 1, 1930, by and between the Oahu Railway

and the Aala Market, Limited, of the Honou-

liuli sea fishery. I would like to put in a copy

instead of the original. Your Honor will recall

that part of my cross-examination of Com-

mander Pollock was based on this lease. And

I also offer it in connection with the evidence
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as to the similarity between the two areas of

the fisheries in the restricted area.

"The COURT: This is a lease of property

that isn't covered by this proceeding at all?

"Mr. WEENN: Not covered by this pro-

ceeding at all.

"The COURT: But I recall your line of

examination.

"Mr. WOOD: The Government has no ob-

jection to the substitution of a copy for the

original. The Government does object [440]

to the introduction of this lease in evidence in

this case. This is the same lease which is the

subject of much comment and was in evidence

in the case involving the fisheries appurtenant

to Honouliuli. It has no bearing upon the issues

of this case at all; it's incompetent, irrelevant,

and immaterial, entirely, to the issues of this

case, and the Government objects to it on that

ground.

"The COURT: My memory is a little vague

here, and I am going to overrule the objection

and permit this in evidence ; I may not give it

any consideration; it will depend upon its

relevancy when I check direct.

"Mr. WOOD: We except to its introduction

in evidence.

"The COURT: Exception is noted." (Tr.

241-242).

Petitioner assigns said ruling as error.
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ASSIGNMENT No. 29.

I
The court erred in overruling Petitioner's objec-

tion to the testimony of Charles F. Chillingworth

that the net rental value per year of the Honouliuli

sea fishery was $3,600.00 as of the date of the filing

of that suit in 1932 (United States of America v.

Robert W. Shingle, et aL, Trustees, Civil No. 290) ;

and, further that the value of the restricted area

in the Honouliuli sea fishery was $1,800.00 net per

year rental value. Counsel for Petitioner and Coun-

sel for the Respondents stipulated that Mr. Chilling-

worth so testified in the Campbell Estate Case

(Civil No. 290), subject to the following objection

made by Counsel for Petitioner

:

''Mr. WOOD: The Government will stipu-

late that Mr. Chillingworth did so testify in the

Campbell Estate case just concluded—I don't

know whether he would testify that way again,

or not; the Government does not have a very

high regard for some of his testimony, but will

stipulate that he did so testify in the Campbell

Estate case. I object to it, of course, on the

ground it is incompetent, irrelevant and imma-

terial and has no bearing on the issues of this

case and should not be considered in this case

whatsoever, because it involves another fishery

and another matter.

''The COURT: I'll make the same kind of

a ruling that I made a moment ago, that the

stipulated evidence will be received in this case

subject to these objections. I'm not sure what
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consideration, if any, will be accorded it, but

it will be in the record for analysis and check.

You may take your exception then, Mr. Wood.

''Mr. WOOD: Yes, Your Honor, if I may

have an exception.

"The COURT: It may be noted. [441]

"Mr. WOOD: I'll agree that if Mr. Chill-

ingworth were called in this case he would
|

testify in this case that he did so testify in

the other case.

"The COURT: Yes, very well; that makes

it clear. I see an inaccuracy; that stipulation

is the one the Court has ruled on, or, if not,

it now rules as intimated." (Tr. 242-243).

Petitioner assigns said ruling as error.

ASSIGNMENT No. 30.

The Court erred in denvins^ Petitioner's motion '

for a new trial, filed herein on the 28th day of June, '

1934.

And in this behalf this Assignment of Error sets

forth said Motion, which was denied, and the ruling

of the Court:

[Title of Court and Cause.]

"MOTION FOR NEW TRIAL.

Comes now THE UNITED STATES OF

AMERICA, petitioner herein, by Sanford B. D.

Wood, United States Attorney for the District of

Hawaii, and moves this Court to grant a new trial

in the above entitled proceeding and assigns there-

fore the following reasons

:

j
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1. The Decision and the finding of facts therein

are contrary to the law, the evidence and the weight

of the evidence.

2. The Court erred in ruling that the konohiki

held and holds the hoaaina rights of fishery in trust.

3. The Court erred in holding that the valida-

tion or adjudication of the Hawaiian right of fishery

by the konohiki under Sections 95 and 96 of the

Hawaiian Organic Act was an adjudication in trust

for the hoaainas.

4. The Court erred in holding that the adjudica-

tion of the Hawaiian right of fishery by the kono-

hiki under Sections 95 and 96 of the Hawaiian Or-

ganic Act operated to validate and perpetuate

hoaaina rights to take fish.

5. The Court erred in holding that the hoaainas

were not required to adjudicate their claims to

Hawaiian rights of fishery by Sections 95 and 96

of the Hawaiian Organic Act.

6. The Court erred in holding that the hoaaina

right to take fish was a vested right.

7. The Court erred in holding that the owners of

vested equitable rights of fishery were not required

to adjudicate their interests by Sections 95 and 96

of the Hawaiian Organic Act.

8. The Court erred in refusing to require the

konohiki to elect to take compensation for only one

species or variety of fish or in the alternative one-

third the value of the entire fishery.

9. The Court erred in awarding a fair market

value for the right to take the fish Nehu without

considering the effect upon such value of the exercise
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of a paramount, soA^ereign power to take without

compensation, which entirely prevented the enjoy-

ment of such right. [442]

10. The Court erred in denying the government

a paramount, sovereign power to take without com-

pensation in navigable waters.

11. The Court erred in denying the government's

offer to prove the value of the fishery would be ma-

terially affected and substantially reduced hy the

exercise or possible exercise of a paramount, sov-

ereign power to take without compensation.

12. The Court erred in awarding a fair market

value for the fishery without considering the affect

upon such value of the exercise or possible exercise

of a paramount, sovereign power to take without

compensation.

13. The Court erred in finding a fair market

value for the fishery based solely upon the unsup-

ported opinion of a single witness who was not

familiar with and did not consider the present-

physical conditions of the fishery, who did not con-

sider actual revenue over a long period of years,

who did not know the amount of the taxes, and who

gave no weight to the selling price of fish.

14. The Court erred in disregarding and giving

no weight to leases and to evidence of net revenue

over a long period of years in finding the fair mar-

ket value of the fishery.

15. The Court erred in holding that the Govern-

ment's expert witness based his result practically

entirely upon actual rentals, and in disregarding

and giving no weight to the testimony of said wit-
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ness based upon his investigation occupying his ex-

clusive time for more than two and one-half years,

and showing that the witness considered the fluc-

tuating price of fish over a long period of years, the

character and physical condition of the fisheries and

the changes therein, the actual catch of fishermen

over a long period of time, the comparative revenue

and the relative value of the various fisheries within

Pearl Harbor, and in disregarding and giving no

weight to the testimony of the witness generally

showing a thorough knowledge of the fisheries and

particularly this fishery, and showing a careful

analysis of the elements creating value which

brought the witness to the conclusion that the

revenue net above taxes actually received for this

fishery fairly represented its annual worth.

16. The Court erred in disregarding and giving

no weight to exhibits introduced into evidence in

this case embodying the record of John li Estate,

Limited, vs. United States, Civil No. 147, in this

Court, and showing irreconcilable and unexplained

inconsistency between the testimony of the witness

Chillingworth in Civil No. 147 and in this case

upon the value of the right to take the fish mullet.

17. The Court erred in holding that the proper

promulgation and lawful enforcement of govern-

mental regulations in the exercise of a paramount,

sovereign power which deprived the owners of the

enjoyment of fishing rights constituted a taking of

such rights.

18. The Court erred in awarding compensation

for consequential damage and injury to the fishery.
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19. The Court erred in awarding compensation

for the deprivation of use of the fishery for years

barred by the statute of limitations.

20. The Court erred in awarding compensation

for deprivation of use in these proceedings. [443]

21. The Court erred in allowing the defendant

John li Estate, Ltd., to set up a distinct cause

of action under the Tucker Act as a part of these

proceedings.

Dated: Honolulu, T. H., June 28th, A. D. 1934.

THE UNITED STATES OF AMERICA,
Petitioner,

By SANFORD B. D. WOOD /sgd/

United States Attorney,

District of Hawaii."

^'Mr. WOOD: The United States filed a

motion for new trial some days ago. Your

Honor, which I ask leave to present now to

Your Honor for consideration. ^ * *

^'The COURT: Yes, I have read it over

and analyzed it, and realize that every point

there is one that has heretofore been covered

fully by you or which depends upon the evi-

dence which I have listened to and appraised,

and I am familiar with all of your points. I

think it would do no good or be of no benefit

to elaborate : I think you might submit it.

"Mr. WOOD: I submit it.

''The COURT: The Motion is denied as to

each and every ground thereof.
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''Mr. WOOD: May I have an exception,

Your Honor?

"The COURT: You may have your excep-

tion." (Tr. 277-278).

Petitioner assigns said ruling as error.

ASSIGNMENT No. 31.

The Court erred in finding that the fair market

value of the sea fisheries herein condemned is

$90,000.

ASSIGNMENT No. 32

The Court erred in holding that the Petitioner's

expert witness based his results entirely upon actual

rentals.

ASSIGNMENT No. 33.

The Court erred in rendering judgment against

Petitioner, upon the grounds set forth in the Ex-

ceptions to said Judgment filed herein.

WHEREFORE, Petitioner, THE UNITED
STATES OF AMERICA, prays that said Errors

be corrected and the judgment reversed.

DATED: Honolulu, T. H., September 29th, A. D.

1934.

THE UNITED STATES OF
AMERICA,

Petitioner,

By INGRAM M. STAINBACK
United States Attorney

District of Hawaii.

By JEAN VAUGHAN
Assistant

[Endorsed] : Filed Sept. 29, 1934. [444]
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[Title of Court and Cause.]

APPEAL AND PETITION FOR ALLOWANCE
OP APPEAL.

To the Honorable, the Presiding Judge of the

United States District Court for the Territory

of Hawaii:

THE UNITED STATES OF AMERICA, Peti-

tioner herein, considering itself aggrieved by the

Judgment of the Court herein rendered and filed

on the 3rd day of July, 1934, does hereby appeal

from said Judgment to the Circuit Court of Ap-

peals for the Ninth Judicial Circuit for the rea-

sons set forth in the Assignment of Errors here-

with filed, and it hereby prays that its appeal be

allowed, and that a citation be issued as provided

by law, and that a transcript of the record, such

papers filed and proceedings had as are necessary

to the determination of this cause in the appellate

court be prepared and certified under the hand and

seal of the Clerk of this Court, and by him trans-

mitted to the United States Circuit Court of Ap-

peals for the Ninth Judicial Circuit, at San Fran-

cisco, State of California.

Dated: Honolulu, T. H., this 29th day of Sep-

tember, 1934.

THE UNITED STATES
OF AMERICA,

Petitioner,

INGRAM M. STAINBACK,
United States Attorney,

By /s/ JEAN VAUGHAN
Assistant.

[Endorsed]: Filed Sep. 29, 1934. [446]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

This matter came on for consideration upon the

Petition the United States of America, Petitioner

herein, praying for an order of this Court allowing

an appeal to the United States Circuit Court of

Appeals for the Ninth Judicial Circuit from the

judgment herein rendered and filed on the 3rd

day of July, 1934, and the Assignment of Errors

intended to be urged by it, now therefore,

IT IS HEREBY ORDERED that the said ap-

peal be, and the same is, hereby allowed, and that

a citation be issued as provided by law, and that

a transcript of the record, and such papers filed and

proceedings had as are necessary to the determina-

tion of this cause in the appellate court be pre-

pared and certified, under the hand and seal of the

Clerk of this Court, and by him transmitted to the

United States Circuit Court of Appeals for the

Ninth Judicial Circuit at San Francisco in the

State of California.

Dated: Honolulu, T. H., this 29th day of Sep-

tember, 1934.

/s/ S. C. HUBER,
Judge, United States District

Court, Territory of Hawaii.

[Endorsed]: Filed Sep. 29, 1934. [448]
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[Title of Court and Cause.]

CITATION ON APPEAL
THE PRESIDENT OF THE UNITED STATES
OF AMERICA,

To: JOHN II ESTATE, LTD., an Hawaiian

corporation, and PROSSER, ANDERSON,
MARX & WRENN, its attorneys, MRS.
EMALIANA J. KAMALANUI; JAMES
PANAI ONEHA, JR., ELIZABETH
MINER, NANCY FUENTES, JAMES P.

ONEHA, Trustee, JAMES PANAI LIKE
ONEHA, SAMUEL P. ONEHA, HARRY
ONEHA and KAIWI ONEHA, and

WADE WARREN THAYER, their attor-

ney; and MRS. ABIGAIL AULANI
PRATT, and CHARLES B. DWIGHT,
her attorney:

GREETING:
You are hereby cited and admonished to be and

appear at the Circuit Court of Appeals of the Ninth

Circuit of the United States of America to be held

at tlie City and County of San Francisco, State of

California within thirty (30) days from the date of

this Writ, pursuant to an order herein allowing an

appeal, filed in the Clerk's office of the United

States District Court for the Territory of Hawaii,

wherein THE UNITED STATES OF AMERICA
is Petitioner, and you the said JOHN II ESTATE,
LTD.; MRS EMALIANA J. KAMALANUI;
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JAMES PANAI ONEHA, JR., ELIZABETH
MINER,NANCY FUENTES, JAMES P. ONEHA,
Trustee, JAMES PANAI LIKE ONEHA, SAM-
UEL P. ONEHA, HARRY ONEHA and KAIWI
ONEHA; and MRS. ABIGAIL AULANI PRATT,
are Respondents, to show cause, if any there be, why
the Judgment in said appeal mentioned should not

1)6 corrected and speedy justice should not be done

the parties in that behalf.

WITNESS: The Honorable CHARLES EVANS
HUGHES, Chief Justice of the Supreme Court of

the United States of America, this 29th day [450]

of September, 1934.

S. C, HUBER,
Judge, United States District Court,

Territory of Hawaii.

BY THE COURT

:

[Seal] WM. F. THOMPSON, JR.,

Clerk, United States District Court,

Territory of Hawaii.

Service of the above Citation and receipt of a

copy thereof admitted this 1st day of October, 1934.

PROSSER, ANDERSON, MARX & WRENN,
Attorneys for John li Estate, Ltd.,

an Hawaiian Corporation.

MRS. EMALIANA J. KAMALANUI,
By Emliana J. Kamalanui,

WADE WARREN THAYER,
Attorney for James Panai Oneha, Jr., et al.

CHARLES B. DWIGHT, S. G. F.,

Attorney for Mrs, Abigail Aulani Pratt.

[Endorsed] : Filed Oct. 1, 1934. [451]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON APPEAL
To the Clerk of the above entitled Court:

You will please prepare a transcript of record and

file the same in the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

pursuant to the appeal of the Petitioner allowed in

the above entitled cause, and to include in such tran-

script the following:

1. Petitioner's Petition and Summons.

2. Amendment to Petition herein.

3. Answers of Respondents John li Estate, Ltd.

;

Abigail Aulani Pratt; Emaliana J. Kamala-

nui; James Panai Oneha, Jr., Elizabeth

Miner, Nancy Fuentes, James P. Oneha,

Trustee, James Panai Like Oneha, Samuel P.

Oneha, Harry Oneha and Kaiwi Oneha.

4. Amended Answer of the John li Estate,

Limited.

5. Decision of the Court in the above entitled

cause.

6. Exception to Decision herein.

7. Decision of Court in the case of United States

V. J. L. P. Robinson, et al., Civil No. 292 of

the above enittled Court.

8. Decision on Rehearing in the case of United

States V. J. L. P. Robinson, et al., Civil No.

292 of the above entitled Court.

9. Motion for New Trial. [453]

10. Minutes of Clerk of Court of July 2, 1934,

on hearing on Motion for New Trial showing
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ruling thereon and Petitioner's Exception

thereto.

11. Judgment.

12. Exception to Judgment and Notice of Appeal.

13. Order Extending Time to file Bill of Excep-

tions filed September 29, 1934.

14. Order Extending Time to file Bill of Excep-

tions filed December 1, 1934.

15. Order Extending Time to file Bill of Excep-

tions filed January 31, 1935.

16. Notice of Presentation of Bill of Excep-

tions filed February 26, 1935.

17. Order Extending Time to Settle Bill of Ex-

tions filed March 2, 1935.

18. Order Extending Time to Settle Bill of Ex-

tions filed March 21, 1935.

19. Order Extending Time to Settle Bill of Ex-

ceptions filed April 8, 1935.

20. Notice of Presentation of Bill of Exceptions

filed May 14, 1935.

21. Order Extending Time within which to Settle

Bill of Exceptions filed May 17, 1935.

22. Order Extending Time within which to Settle

Bill of Exceptions filed June 12, 1935.

23. Order Extending Time within which to Settle

Bill of Exceptions filed June 19, 1935.

24. Order Extending Time within which to Settle

Bill of Exceptions filed July 3, 1935.

25. Bill of Exceptions and exhibits incorporated

and referred to therein.

26. Assignments of Error.
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27. Petition for Appeal.

28. Order Allowing Appeal.

29. Citation on Appeal. [454]

30. Clerk's Certificate.

31. This Praecipe.

Dated: Honolulu, Territory of Hawaii, this 11th

day of July, 1935.

INGRAM M. STAINBACK,
United States Attorney,

District of Hawaii,

By /s/ JEAN VAUGHAN,
Assistant United States Attorney,

District of Hawaii,

Attorneys for Petitioner. [455]

Receipt of a copy of the foregoing Praecipe ac-

knowledged this 12 day of July, 1935.

PROSSER, ANDERSON, MARX & WRENN,
Attorneys for John li Estate, Ltd.,

By /s/ Heaton L. Wrenn
Attorney for Mrs. Abigail Aulani Pratt,

By Charles B. Dwight /s/ S. G. Fiske

WADE WARREN THAYER
Attorney for James Panai Oneha, Jr., et al..

By /s/ Wade Warren Thayer

MRS. EMALIANA J. KAMALANUI
By /s/ Emaliana J. Kamalanui

[Endorsed] : Filed Jul. 15, 1935. [456]
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j

[Title of Court and Cause.]

' AMENDED PRAECIPE FOR
TRANSCRIPT ON APPEAL

, To the Clerk of the above entitled Court:

I Please incorporate in the certified transcript of

I
the record on appeal of the above entitled action

to the United States Circuit Court of Appeals for

the Ninth Circuit, at San Francisco, the following

additional portions of the record not covered by the

Praecipe of Petitioner heretofore filed on the 15th

day of July, 1935.

1. Order extending time within which to settle

Bill of Exceptions filed July 16, 1935;

2. Order extending time within which to settle

Bill of Exceptions filed July 30, 1935;

3. Order extending time within which to settle

Bill of Exceptions filed August 20, 1935

;

4. Minutes of the Clerk of August 28th, 1935,

on settlement of Bill of Exceptions;

5. Order settling and allowing Bill of Excep-

tions
;

6. This Praecipe.

Dated: Honolulu, T. H., this 28th day of August,

1935.

INGRAM M. STAINBACK,
United States Attorney,

District of Hawaii,

By (S) JEAN VAUGHAN,
Assistant United States Attorney,

District of Hawaii.

[Endorsed] : Filed Aug. 28, 1935. [458]
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CERTIFICATE OF JUDGE, UNITED STATES
DISTRICT COURT TO TRANSCRIPT OF
RECORD ON APPEAL.

United States of America,

Territory of Hawaii—ss.

I, S. C. HUBER, Judge of the United States

District Court for the Territory of Hawaii, do here-

by certify that the foregoing typewritten transcript

of record on appeal in the above-entitled cause

numbered from pages 1 to 458 inclusive, is a true

and complete transcript of the record and of the

proceedings had before the above-entitled court in

the above-entitled cause, as the same remains of

record and on file in the office of the clerk of said

court.

ATTEST my hand and seal of said court this

18th day of October, A. D. 1935.

[Seal] S. C. HUBER,
Judge, United States District Court,

Territory of Hawaii. [459]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK, U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD
ON APPEAL.

United States of America,

Territory of Hawaii—ss.

I, WM. F. THOMPSON, JR., Clerk of the

United States District Court for tlie Territory of

Hawaii, do hereby certify the foregoing pages

numbered from 1 to 458 inclusive, to be a true and

complete transcript of the record and proceedings

had in said court in the above-entitled cause, as the

same remains of record and on file in my office and

I further certify that I am attaching hereto the

original citation on appeal and that the costs of the

foregoing transcript of record are and that

said amount has been charged by me in my account

against the United States.

IN TESTIMONY WHEREOF, I have hereunto

set my hand and affixed the seal of said Court this

18th day of October, A. D. 1935.

[Seal] WM. F. THOMPSON, JR.,

Clerk, U. S. District Court,

Territory of Hawaii. [460]
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[Endorsed]: No. 8008. United States Circuit^

Court of Appeals for the Ninth Circuit. United i

States of America, Appellant, vs. John li Estate,

Ltd., an Hawaiian corporation, Mrs. Emaliana J.

Kamalanui, James Panai Oneha, Jr., Elizabeth

Miner, Nancy Fuentes, James P. Oneha, Trustee,

James Panai Like Oneha, Samuel P. Oneha, Harry I

Oneha and Kaiwi Oneha, and Mrs. Abigail Aulani
|

Pratt, Appellees. Transcript of Record. Upon
Appeal from the District Court of the United States

for the Territory of Hawaii. ws

Filed October 24, 1935.
*

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.


